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§124.213

(1) Submit to the Director the revised
information pursuant to 40 CFR
270.275(a); and

(2) Provide notice of the changes to
the facility mailing list and to state
and local governments in accordance
with the procedures in §124.10(c)(1)(ix)
and (x).

§124.213 What procedures must I fol-
low to make routine changes with
prior approval?

(a) Routine changes to the standard-
ized permit with prior Agency approval
may only be made with the prior writ-
ten approval of the Director.

(b) You must also follow the proce-
dures in §124.212(b)(1)-(2).

§124.214 What procedures must I fol-
low to make significant changes?

(a) You must first provide notice of
and conduct a public meeting.

(1) Public Meeting. You must hold a
meeting with the public to solicit ques-
tions from the community and inform
the community of your proposed modi-
fications to your hazardous waste man-
agement activities. You must post a
sign-in sheet or otherwise provide a
voluntary opportunity for people at-
tending the meeting to provide their
names and addresses.

(2) Public Notice. At least 30 days be-
fore you plan to hold the meeting, you
must issue a public notice in accord-
ance with the requirements of
§124.31(d).

(b) After holding the public meeting,
you must submit a modification re-
quest to the Director that:

(1) Describes the exact change(s) you
want and whether they are changes to
information you provided under 40 CFR
270.275 or to terms and conditions in
the supplemental portion of your
standardized permit;

(2) Explain why the modification is
needed; and

(3) Includes a summary of the public
meeting under paragraph (a) of this
section, along with the 1list of
attendees and their addresses and cop-
ies of any written comments or mate-
rials they submitted at the meeting.

(c) Once the Director receives your
modification request, he or she must
make a tentative determination within
120 days to approve or disapprove your
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request. You are allowed a one time ex-
tension of 30 days to prepare the draft
permit decision. When the use of the
30-day extension is anticipated, you
should inform the permit applicant
during the initial 120-day review pe-
riod.

(d) After the Director makes this ten-
tative determination, the procedures in
§124.205 and §§124.207 through 124.210 for
processing an initial request for cov-
erage under the standardized permit
apply to making the final determina-
tion on the modification request.
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125.138 As an owner or operator of a new off-
shore o0il and gas extraction facility,
must I keep records and report?

125.139 As the Director, what must I do to
comply with the requirements of this
subpart?

AUTHORITY: The Clean Water Act, 33 U.S.C.
1251 et seq., unless otherwise noted.

SOURCE: 44 FR 32948, June 7, 1979, unless
otherwise noted.

Subpart A—Criteria and Standards
for Imposing Technology-
Based Treatment Require-
ments Under Sections 301(b)
and 402 of the Act

§125.1 Purpose and scope.

This subpart establishes criteria and
standards for the imposition of tech-
nology-based treatment requirements
in permits under section 301(b) of the
Act, including the application of EPA
promulgated effluent limitations and
case-by-case determinations of effluent
limitations under section 402(a)(1) of
the Act.

§125.2 Definitions.

For the purposes of this part, any ref-
erence to the Act shall mean the Clean
Water Act of 1977 (CWA). Unless other-
wise noted, the definitions in parts 122,
123 and 124 apply to this part.

[45 FR 33512, May 19, 1980]

§125.3 Technology-based treatment re-
quirements in permits.

(a) General. Technology-based treat-
ment requirements under section 301(b)
of the Act represent the minimum
level of control that must be imposed
in a permit issued under section 402 of
the Act. (See §§122.41, 122.42 and 122.44
for a discussion of additional or more
stringent effluent limitations and con-
ditions.) Permits shall contain the fol-
lowing technology-based treatment re-
quirements in accordance with the fol-
lowing statutory deadlines;

(1) For POTW’s, effluent limitations
based upon:

(i) Secondary treatment—from date
of permit issuance; and

(ii) [Reserved]

(2) For dischargers other than
POTWs except as provided in §122.29(d),
effluent limitations requiring:
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(i) The best practicable control tech-
nology currently available (BPT)—

(A) For effluent limitations promul-
gated under Section 304(b) after Janu-
ary 1, 1982 and requiring a level of con-
trol substantially greater or based on
fundamentally different control tech-
nology than under permits for an in-
dustrial category issued before such
date, compliance as expeditiously as
practicable but in no case later than
three years after the date such limita-
tions are promulgated under section
304(b) and in no case later than March
31, 1989;

(B) For effluent limitations estab-
lished on a case-by-case basis based on
Best Professional Judgment (BPJ)
under Section 402(a)(1)(B) of the Act in
a permit issued after February 4, 1987,
compliance as expeditiously as prac-
ticable but in no case later than three
years after the date such limitations
are established and in no case later
than March 31, 1989;

(C) For all other BPT effluent limita-
tions compliance is required from the
date of permit issuance.

(ii) For conventional pollutants, the
best conventional pollutant control
technology (BCT)—

(A) For effluent limitations promul-
gated under section 304(b), as expedi-
tiously as practicable but in no case
later than three years after the date
such limitations are promulgated
under section 304(b), and in no case
later than March 31, 1989.

(B) For effluent limitations estab-
lished on a case-by-case (BPJ) basis
under section 402(a)(1)(B) of the Act in
a permit issued after February 4, 1987,
compliance as expeditiously as prac-
ticable but in no case later than three
yvears after the date such limitations
are established and in no case later
than March 31, 1989;

(iii) For all toxic pollutants referred
to in Committee Print No. 95-30, House
Committee on Public Works and Trans-

portation, the best available tech-
nology economically achievable
(BAT)—

(A) For effluent limitations estab-
lished under section 304(b), as expedi-
tiously as practicable but in no case
later than three years after the date
such limitations are promulgated
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under section 304(b), and in no case
later than March 31, 1989.

(B) For permits issued on a case-by-
case (BPJ) Dbasis under section
402(a)(1)(B) of the Act after February 4,
1987 establishing BAT effluent limita-
tions, compliance is required as expedi-
tiously as practicable but in no case
later than three years after the date
such limitations are promulgated
under section 304(b), and in no case
later than March 31, 1989.

(iv) For all toxic pollutants other
than those listed in Committee Print
No. 95-30, effluent limitations based on
BAT—

(A) For effluent limitations promul-
gated under section 304(b) compliance
is required as expeditiously as prac-
ticable, but in no case later than three
years after the date such limitations
are promulgated under section 304(b)
and in no case later than March 31,
1989.

(B) For permits issued on a case-by-
case (BPJ) Dbasis under Section
402(a)(1)(B) of the Act after February 4,
1987 establishing BAT effluent limita-
tions, compliance is required as expedi-
tiously as practicable but in no case
later than 3 years after the date such
limitations are established and in no
case later than March 31, 1989.

(v) For all pollutants which are nei-
ther toxic nor conventional pollutants,
effluent limitations based on BAT—

(A) For effluent limitations promul-
gated under section 304(b), compliance
is required as expeditiously as prac-
ticable but in no case later than 3
years after the date such limitations
are established and in no case later
than March 31, 1989.

(B) For permits issued on a case-by-
case (BPJ) Dbasis under section
402(a)(1)(B) of the Act after February 4,
1987 establishing BAT effluent limita-
tions compliance is required as expedi-
tiously as practicable but in no case
later than three years after the date
such limitations are established and in
no case later than March 31, 1989.

(b) Statutory variances and extensions.
(1) The following variances from tech-
nology-based treatment requirements
are authorized by the Act and may be
applied for under §122.21;

§125.3

(i) For POTW’s, a section 301(h) ma-
rine discharge variance from secondary
treatment (subpart G);

(ii) For dischargers
POTW’s;

(A) A section 301(c) economic vari-
ance from BAT (subpart E);

(B) A section 301(g) water quality re-
lated variance from BAT (subpart F);
and

(C) A section 316(a) thermal variance
from BPT, BCT and BAT (subpart H).

(2) The following extensions of dead-
lines for compliance with technology-
based treatment requirements are au-
thorized by the Act and may be applied
for under §124.53:

(i) For POTW’s a section 301(i) exten-
sion of the secondary treatment dead-
line (subpart J);

(ii) For dischargers
POTW’s:

(A) A section 301(i) extension of the
BPT deadline (subpart J); and

(B) A section 301(k) extension of the
BAT deadline (subpart C).

(c) Methods of imposing technology-
based treatment requirements in permits.
Technology-based treatment require-
ments may be imposed through one of
the following three methods:

(1) Application of EPA-promulgated
effluent limitations developed under
section 304 of the Act to dischargers by
category or subcategory. These efflu-
ent limitations are not applicable to
the extent that they have been re-
manded or withdrawn. However, in the
case of a court remand, determinations
underlying effluent limitations shall be
binding in permit issuance proceedings
where those determinations are not re-
quired to be reexamined by a court re-
manding the regulations. In addition,
dischargers may seek fundamentally
different factors variances from these
effluent limitations under §122.21 and
subpart D of this part.

(2) On a case-by-case basis under sec-
tion 402(a)(1) of the Act, to the extent
that EPA-promulgated effluent limita-
tions are inapplicable. The permit
writer shall apply the appropriate fac-
tors listed in §125.3(d) and shall con-
sider:

(i) The appropriate technology for
the category or class of point sources
of which the applicant is a member,

other than

other than
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based upon all available information;
and

(ii) Any unique factors relating to
the applicant.
[Comment: These factors must be considered
in all cases, regardless of whether the permit
is being issued by EPA or an approved
State.]

(3) Through a combination of the
methods in paragraphs (d) (1) and (2) of
this section. Where promulgated efflu-
ent limitations guidelines only apply
to certain aspects of the discharger’s
operation, or to certain pollutants,
other aspects or activities are subject
to regulation on a case-by-case basis in
order to carry out the provisions of the
Act.

(4) Limitations developed under para-
graph (d)(2) of this section may be ex-
pressed, where appropriate, in terms of
toxicity (e.g., ‘‘the LCso for fat head
minnow of the effluent from outfall 001
shall be greater than 25%’’). Provided,
That is shown that the limits reflect
the appropriate requirements (for ex-
ample, technology-based or water-qual-
ity-based standards) of the Act.

(d) In setting case-by-case limita-
tions pursuant to §125.3(c), the permit
writer must consider the following fac-
tors:

(1) For BPT requirements: (i) The total
cost of application of technology in re-
lation to the effluent reduction bene-
fits to be achieved from such applica-
tion;

(ii) The age of equipment and facili-
ties involved;

(iii) The process employed;

(iv) The engineering aspects of the
application of various types of control
techniques;

(v) Process changes; and

(vi) Non-water quality environmental
impact (including energy require-
ments).

(2) For BCT requirements: (i) The rea-
sonableness of the relationship between
the costs of attaining a reduction in ef-
fluent and the effluent reduction bene-
fits derived;

(ii) The comparison of the cost and
level of reduction of such pollutants
from the discharge from publicly
owned treatment works to the cost and
level of reduction of such pollutants
from a class or category of industrial
sources;
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(iii) The age of equipment and facili-
ties involved;

(iv) The process employed;

(v) The engineering aspects of the ap-
plication of various types of control
techniques;

(vi) Process changes; and

(vii) Non-water quality environ-
mental impact (including energy re-
quirements).

(3) For BAT requirements: (i) The age
of equipment and facilities involved;

(ii) The process employed;

(iii) The engineering aspects of the
application of various types of control
techniques;

(iv) Process changes;

(v) The cost of achieving such efflu-
ent reduction; and

(vi) Non-water quality environmental
impact (including energy require-
ments).

(e) Technology-based treatment re-
quirements are applied prior to or at
the point of discharge.

(f) Technology-based treatment re-
quirements cannot be satisfied through
the use of ‘“‘non-treatment’ techniques
such as flow augmentation and in-
stream mechanical aerators. However,
these techniques may be considered as
a method of achieving water quality
standards on a case-by-case basis when:

(1) The technology-based treatment
requirements applicable to the dis-
charge are not sufficient to achieve the
standards;

(2) The discharger agrees to waive
any opportunity to request a variance
under section 301 (c¢), (g) or (h) of the
Act; and

(3) The discharger demonstrates that
such a technique is the preferred envi-
ronmental and economic method to
achieve the standards after consider-
ation of alternatives such as advanced
waste treatment, recycle and reuse,
land disposal, changes in operating
methods, and other available methods.

(g) Technology-based effluent limita-
tions shall be established under this
subpart for solids, sludges, filter back-
wash, and other pollutants removed in
the course of treatment or control of
wastewaters in the same manner as for
other pollutants.

(h)(1) The Director may set a permit
limit for a conventional pollutant at a
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level more stringent than the best con-
ventional pollution control technology
(BCT), or a limit for a nonconventional
pollutant which shall not be subject to
modification under section 301 (c) or (g)
of the Act where:

(i) Effluent limitations guidelines
specify the pollutant as an indicator
for a toxic pollutant, or

(ii)(A) The limitation reflects BAT-
level control of discharges of one or
more toxic pollutants which are
present in the waste stream, and a spe-
cific BAT limitation upon the toxic
pollutant(s) is not feasible for eco-
nomic or technical reasons;

(B) The permit identifies which toxic
pollutants are intended to be con-
trolled by use of the limitation; and

(C) The fact sheet required by §124.56
sets forth the basis for the limitation,
including a finding that compliance
with the limitation will result in BAT-
level control of the toxic pollutant dis-
charges identified in paragraph
(h)(1)([{i)(B) of this section, and a find-
ing that it would be economically or
technically infeasible to directly limit
the toxic pollutant(s).

(2) The Director may set a permit
limit for a conventional pollutant at a
level more stringent than BCT when:

(i) Effluent limitations guidelines
specify the pollutant as an indicator
for a hazardous substance, or

(ii)(A) The limitation reflects BAT-
level control of discharges (or an ap-
propriate level determined under sec-
tion 301(c) or (g) of the Act) of one or
more hazardous substance(s) which are
present in the waste stream, and a spe-
cific BAT (or other appropriate) limita-
tion upon the hazardous substance(s) is
not feasible for economic or technical
reasons;

(B) The permit identifies which haz-
ardous substances are intended to be
controlled by use of the limitation; and

(C) The fact sheet required by §124.56
sets forth the basis for the limitation,
including a finding that compliance
with the limitations will result in
BAT-level (or other appropriate level)
control of the hazardous substances
discharges identified in paragraph
(h)(2)(ii)(B) of this section, and a find-
ing that it would be economically or
technically infeasible to directly limit
the hazardous substance(s).

§125.10

(iii) Hazardous substances which are
also toxic pollutants are subject to
paragraph (h)(1) of this section.

(3) The Director may not set a more
stringent limit under the preceding
paragraphs if the method of treatment
required to comply with the limit dif-
fers from that which would be required
if the toxic pollutant(s) or hazardous
substance(s) controlled by the limit
were limited directly.

(4) Toxic pollutants identified under
paragraph (h)(1) of this section remain
subject to the requirements of
§122.42(a)(1) (notification of increased
discharges of toxic pollutants above
levels reported in the application
form).

(Clean Water Act, Safe Drinking Water Act,
Clean Air Act, Resource Conservation and
Recovery Act: 42 U.S.C. 6905, 6912, 6925, 6927,
6974)

[44 FR 32948, June 7, 1979, as amended at 45
FR 33512, May 19, 1980; 48 FR 14293, Apr. 1,
1983; 49 FR 38052, Sept. 26, 1984; 50 FR 6941,
Feb. 19, 1985; 54 FR 257, Jan. 4, 1989; 84 FR
3338, Feb. 12, 2019]

Subpart B—Criteria for Issuance of
Permits to Aquaculture Projects

§125.10 Purpose and scope.

(a) These regulations establish guide-
lines under sections 318 and 402 of the
Act for approval of any discharge of
pollutants associated with an aqua-
culture project.

(b) The regulations authorize, on a
selective basis, controlled discharges
which would otherwise be unlawful
under the Act in order to determine
the feasibility of using pollutants to
grow aquatic organisms which can be
harvested and used beneficially. EPA
policy is to encourage such projects,
while at the same time protecting
other beneficial uses of the waters.

(c) Permits issued for discharges into
aquaculture projects under this sub-
part are NPDES permits and are sub-
ject to the applicable requirements of
parts 122, 123 and 124. Any permit shall
include such conditions (including
monitoring and reporting require-
ments) as are necessary to comply with
those parts. Technology-based effluent
limitations need not be applied to dis-
charges into the approved project ex-
cept with respect to toxic pollutants.
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§125.11 Criteria.

(a) No NPDES permit shall be issued
to an aquaculture project unless:

(1) The Director determines that the
aquaculture project:

(i) Is intended by the project operator
to produce a crop which has significant
direct or indirect commercial value (or
is intended to be operated for research
into possible production of such a
crop); and

(ii) Does not occupy a designated
project area which is larger than can
be economically operated for the crop
under cultivation or than is necessary
for research purposes.

(2) The applicant has demonstrated,
to the satisfaction of the Director, that
the use of the pollutant to be dis-
charged to the aquaculture project will
result in an increased harvest of orga-
nisms under culture over what would
naturally occur in the area;

(3) The applicant has demonstrated,
to the satisfaction of the Director, that
if the species to be cultivated in the
aquaculture project is not indigenous
to the immediate geographical area,
there will be minimal adverse effects
on the flora and fauna indigenous to
the area, and the total commercial
value of the introduced species is at
least equal to that of the displaced or
affected indigenous flora and fauna;

(4) The Director determines that the
crop will not have a significant poten-
tial for human health hazards resulting
from its consumption;

(5) The Director determines that mi-
gration of pollutants from the des-
ignated project area to water outside of
the aquaculture project will not cause
or contribute to a violation of water
quality standards or a violation of the
applicable standards and limitations
applicable to the supplier of the pollut-
ant that would govern if the aqua-
culture project were itself a point
source. The approval of an aquaculture
project shall not result in the enlarge-
ment of a pre-existing mixing zone
area beyond what had been designated
by the State for the original discharge.

(b) No permit shall be issued for any
aquaculture project in conflict with a
plan or an amendment to a plan ap-
proved under section 208(b) of the Act.

(c) No permit shall be issued for any
aquaculture project located in the ter-
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ritorial sea, the waters of the contig-
uous zone, or the oceans, except in con-
formity with guidelines issued under
section 403(c) of the Act.

(d) Designated project areas shall not
include a portion of a body of water
large enough to expose a substantial
portion of the indigenous biota to the
conditions within the designated
project area. For example, the des-
ignated project area shall not include
the entire width of a watercourse, since
all organisms indigenous to that water-
course might be subjected to dis-
charges of pollutants that would, ex-
cept for the provisions of section 318 of
the Act, violate section 301 of the Act.

(e) Any modifications caused by the

construction or creation of a reef, bar-
rier or containment structure shall not
unduly alter the tidal regimen of an es-
tuary or interfere with migrations of
unconfined aquatic species.
[Comment: Any modifications described in
this paragraph which result in the discharge
of dredged or fill material into navigable
waters may be subject to the permit require-
ments of section 404 of the Act.]

(f) Any pollutants not required by or
beneficial to the aquaculture crop shall
not exceed applicable standards and
limitations when entering the des-
ignated project area.

Subpart C [Reserved]

Subpart D—Criteria and Standards
for Determining Fundamen-
tally Different Factors Under
Sections 301(b)(1)(A),
iOlt(b)(Z) (A) and (E) of the

c

§125.30 Purpose and scope.

(a) This subpart establishes the cri-
teria and standards to be used in deter-
mining whether effluent limitations al-
ternative to those required by promul-
gated EPA effluent limitations guide-
lines under sections 301 and 304 of the
Act (hereinafter referred to as ‘‘na-
tional limits’’) should be imposed on a
discharger because factors relating to
the discharger’s facilities, equipment,
processes or other factors related to
the discharger are fundamentally dif-
ferent from the factors considered by
EPA in development of the national
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limits. This subpart applies to all na-
tional limitations promulgated under
sections 301 and 304 of the Act, except
for the BPT limits contained in 40 CFR
423.12 (steam electric generating point
source category).

(b) In establishing national limits,
EPA takes into account all the infor-
mation it can collect, develop and so-
licit regarding the factors listed in sec-
tions 304(b) and 304(g) of the Act. In
some cases, however, data which could
affect these national limits as they
apply to a particular discharge may
not be available or may not be consid-
ered during their development. As a re-
sult, it may be necessary on a case-by-
case basis to adjust the national limits,
and make them either more or less
stringent as they apply to certain dis-
chargers within an industrial category
or subcategory. This will only be done
if data specific to that discharger indi-
cates it presents factors fundamentally
different from those considered by EPA
in developing the limit at issue. Any
interested person believing that factors
relating to a discharger’s facilities,
equipment, processes or other facilities
related to the discharger are fun-
damentally different from the factors
considered during development of the
national limits may request a fun-
damentally different factors variance
under §122.21(1)(1). In addition, such a
variance may be proposed by the Direc-
tor in the draft permit.

(Secs. 301, 304, 306, 307, 308, and 501 of the
Clean Water Act (the Federal Water Pollu-
tion Control Act Amendments of 1972, Pub.
L. 92-500 as amended by the Clean Water Act
of 1977, Pub. L. 95217 (the ‘‘Act’’); Clean
Water Act, Safe Drinking Water Act, Clean
Air Act, Resource Conservation and Recov-
ery Act: 42 U.S.C. 6905, 6912, 6925, 6927, 6974)

[44 FR 32948, June 7, 1979, as amended at 45
FR 33512, May 19, 1980; 46 FR 9460, Jan. 28,
1981; 47 FR 52309, Nov. 19, 1982; 48 FR 14293,
Apr. 1, 1983]

§125.31 Criteria.

(a) A request for the establishment of
effluent limitations under this subpart
(fundamentally different factors vari-
ance) shall be approved only if:

(1) There is an applicable national
limit which is applied in the permit
and specifically controls the pollutant
for which alternative effluent limita-
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tions or standards have been requested;
and

(2) Factors relating to the discharge
controlled by the permit are fundamen-
tally different from those considered
by EPA in establishing the national
limits; and

(3) The request for alternative efflu-
ent limitations or standards is made in
accordance with the procedural re-
quirements of part 124.

(b) A request for the establishment of
effluent limitations less stringent than
those required by national Ilimits
guidelines shall be approved only if:

(1) The alternative effluent limita-
tion or standard requested is no less
stringent than justified by the funda-
mental difference; and

(2) The alternative effluent limita-
tion or standard will ensure compli-
ance with sections 208(e) and
301(b)(1)(C) of the Act; and

(3) Compliance with the national lim-
its (either by using the technologies
upon which the national limits are
based or by other control alternatives)
would result in:

(i) A removal cost wholly out of pro-
portion to the removal cost considered
during development of the national
limits; or

(ii) A non-water quality environ-
mental impact (including energy re-
quirements) fundamentally more ad-
verse than the impact considered dur-
ing development of the national limits.

(c) A request for alternative limits
more stringent than required by na-
tional limits shall be approved only if:

(1) The alternative effluent limita-
tion or standard requested is no more
stringent than justified by the funda-
mental difference; and

(2) Compliance with the alternative
effluent limitation or standard would
not result in:

(i) A removal cost wholly out of pro-
portion to the removal cost considered
during development of the national
limits; or

(ii) A non-water quality environ-
mental impact (including energy re-
quirements) fundamentally more ad-
verse than the impact considered dur-
ing development of the national limits.

(d) Factors which may be considered
fundamentally different are:
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(1) The nature or quality of pollut-
ants contained in the raw waste load of
the applicant’s process wastewater;

[Comment: (1) In determining whether factors
concerning the discharger are fundamentally
different, EPA will consider, where relevant,
the applicable development document for the
national limits, associated technical and
economic data collected for use in devel-
oping each respective national limit, records
of legal proceedings, and written and printed
documentation including records of commu-
nication, etc., relevant to the development
of respective national limits which are kept
on public file by EPA.

(2) Waste stream(s) associated with a dis-
charger’s process wastewater which were not
considered in the development of the na-
tional limits will not ordinarily be treated as
fundamentally different under paragraph (a)
of this section. Instead, national limits
should be applied to the other streams, and
the unique stream(s) should be subject to
limitations based on section 402(a)(1) of the
Act. See §125.2(c)(2).]

(2) The volume of the discharger’s
process wastewater and effluent dis-
charged;

(3) Non-water quality environmental
impact of control and treatment of the
discharger’s raw waste load;

(4) Energy requirements of the appli-
cation of control and treatment tech-
nology;

(5) Age, size, land availability, and
configuration as they relate to the dis-
charger’s equipment or facilities; proc-
esses employed; process changes; and
engineering aspects of the application
of control technology;

(6) Cost of compliance with required
control technololgy.

(e) A variance request or portion of
such a request under this section shall
not be granted on any of the following
grounds:

(1) The infeasibility of installing the
required waste treatment equipment
within the time the Act allows.

[Comment: Under this section a variance re-
quest may be approved if it is based on fac-
tors which relate to the discharger’s ability
ultimately to achieve national limits but not
if it is based on factors which merely affect
the discharger’s ability to meet the statu-
tory deadlines of sections 301 and 307 of the
Act such as labor difficulties, construction
schedules, or unavailability of equipment.]

(2) The assertion that the national
limits cannot be achieved with the ap-
propriate waste treatment facilities in-
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stalled, if such assertion is not based
on factor(s) listed in paragraph (d) of
this section;

[Comment: Review of the Administrator’s ac-
tion in promulgating national limits is
available only through the judicial review
procedures set forth in section 509(b) of the
Act.]

(3) The discharger’s ability to pay for
the required waste treatment; or

(4) The impact of a discharge on local
receiving water quality.

(f) Nothing in this section shall be
construed to impair the right of any
State or locality under section 510 of
the Act to impose more stringent limi-
tations than those required by Federal
law.

§125.32 Method of application.

(a) A written request for a variance
under this subpart D shall be sub-
mitted in duplicate to the Director in
accordance with §§122.21(m)(1) and 124.3
of this chapter.

(b) The burden is on the person re-
questing the variance to explain that:

(1) Factor(s) listed in §125.31(b) re-
garding the discharger’s facility are
fundamentally different from the fac-
tors EPA considered in establishing the
national limits. The requester should
refer to all relevant material and infor-
mation, such as the published guideline
regulations development document, all
associated technical and economic data
collected for use in developing each na-
tional limit, all records of legal pro-
ceedings, and all written and printed
documentation including records of
communication, etc., relevant to the
regulations which are kept on public
file by the EPA;

(2) The alternative limitations re-
quested are justified by the funda-
mental difference alleged in paragraph
(b)(1) of this section; and

(3) The appropriate requirements of
§125.31 have been met.

[44 FR 32948, June 7, 1979, as amended at 65
FR 30913, May 15, 2000]

Subpart E—Criteria for Granting
Economic Variances From
Best Available Technology
Economically Achievable
Under Section 301(c) of the
Act [Reserved]
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Subpart F—Ciriteria for Granting
Water Quality Related
Variances Under Section
301(g) of the Act [Reserved]

Subpart G—Ciiteria for Modifying
the Secondary Treatment Re-
quirements Under Section
iOlt(h) of the Clean Water

c

AUTHORITY: Clean Water Act, as amended
by the Clean Water Act of 1977, 33 U.S.C. 1251
et seq., unless otherwise noted.

SOURCE: 59 FR 40658, Aug. 9, 1994, unless
otherwise noted.

§125.56 Scope and purpose.

This subpart establishes the criteria
to be applied by EPA in acting on sec-
tion 301(h) requests for modifications
to the secondary treatment require-
ments. It also establishes special per-
mit conditions which must be included
in any permit incorporating a section
301(h) modification of the secondary
treatment requirements (‘“‘section
301(h) modified permit’’).

§125.57 Law governing issuance of a
section 301(h) modified permit.

(a) Section 301(h) of the Clean Water
Act provides that:

Administrator, with the concurrence of the
State, may issue a permit under section 402
which modifies the requirements of para-
graph (b)(1)(B) of this section with respect to
the discharge of any pollutant from a pub-
licly owned treatment works into marine
waters, if the applicant demonstrates to the
satisfaction of the Administrator that—

(1) There is an applicable water quality
standard specific to the pollutant for which
the modification is requested, which has
been identified under section 304(a)(6) of this
Act;

(2) The discharge of pollutants in accord-
ance with such modified requirements will
not interfere, alone or in combination with
pollutants from other sources, with the at-
tainment or maintenance of that water qual-
ity which assures protection of public water
supplies and protection and propagation of a
balanced indigenous population of shellfish,
fish, and wildlife, and allows recreational ac-
tivities, in and on the water;

(3) The applicant has established a system
for monitoring the impact of such discharge
on a representative sample of aquatic biota,
to the extent practicable, and the scope of
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such monitoring is limited to include only
those scientific investigations which are nec-
essary to study the effects of the proposed
discharge;

(4) Such modified requirements will not re-
sult in any additional requirements on any
other point or nonpoint source;

(5) All applicable pretreatment require-
ments for sources introducing waste into
such treatment works will be enforced;

(6) In the case of any treatment works
serving a population of 50,000 or more, with
respect to any toxic pollutant introduced
into such works by an industrial discharger
for which pollutant there is no applicable
pretreatment requirement in effect, sources
introducing waste into such works are in
compliance with all applicable pretreatment
requirements, the applicant will enforce
such requirements, and the applicant has in
effect a pretreatment program which, in
combination with the treatment of dis-
charges from such works, removes the same
amount of such pollutant as would be re-
moved if such works were to apply secondary
treatment to discharges and if such works
had no pretreatment program with respect
to such pollutant;

(7) To the extent practicable, the applicant
has established a schedule of activities de-
signed to eliminate the entrance of toxic pol-
lutants from nonindustrial sources into such
treatment works;

(8) There will be no new or substantially
increased discharges from the point source of
the pollutant to which the modification ap-
plies above that volume of discharge speci-
fied in the permit;

(9) The applicant at the time such modi-
fication becomes effective will be dis-
charging effluent which has received at least
primary or equivalent treatment and which
meets the criteria established under section
304(a)(1) of this Act after initial mixing in
the waters surrounding or adjacent to the
point at which such effluent is discharged.

For the purposes of this section, the phrase
‘‘the discharge of any pollutant into marine
waters’” refers to a discharge into deep
waters of the territorial sea or the waters of
the contiguous zone, or into saline estuarine
waters where there is strong tidal movement
and other hydrological and geological char-
acteristics which the Administrator deter-
mines necessary to allow compliance with
paragraph (2) of this section, and section
101(a)(2) of this Act. For the purposes of
paragraph (9), ‘“‘primary or equivalent treat-
ment’’ means treatment by screening, sedi-
mentation, and skimming adequate to re-
move at least 30 percent of the biological ox-
ygen demanding material and of the sus-
pended solids in the treatment works influ-
ent, and disinfection, where appropriate. A
municipality which applies secondary treat-
ment shall be eligible to receive a permit
pursuant to this subsection which modifies
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the requirements of paragraph (b)(1)(B) of
this section with respect to the discharge of
any pollutant from any treatment works
owned by such municipality into marine
waters. No permit issued under this sub-
section shall authorize the discharge of sew-
age sludge into marine waters. In order for a
permit to be issued under this subsection for
the discharge of a pollutant into marine
waters, such marine waters must exhibit
characteristics assuring that water pro-
viding dilution does not contain significant
amounts of previously discharged effluent
from such treatment works. No permit
issued under this subsection shall authorize
the discharge of any pollutant into saline es-
tuarine waters which at the time of applica-
tion do not support a balanced indigenous
population of shellfish, fish, and wildlife, or
allow recreation in and on the waters or
which exhibit ambient water quality below
applicable water quality standards adopted
for the protection of public water supplies,
shellfish, fish, and wildlife or recreational
activities or such other standards necessary
to assure support and protection of such
uses. The prohibition contained in the pre-
ceding sentence shall apply without regard
to the presence or absence of a causal rela-
tionship between such characteristics and
the applicant’s current or proposed dis-
charge. Notwithstanding any other provi-
sions of this subsection, no permit may be
issued under this subsection for discharge of
a pollutant into the New York Bight Apex
consisting of the ocean waters of the Atlan-
tic Ocean westward of 73 degrees 30 minutes
west longitude and northward of 40 degrees
10 minutes north latitude.

(b) Section 301(j)(1) of the Clean
Water Act provides that:

Any application filed under this section for
a modification of the provisions of—

(A) subsection (b)(1)(B) under subsection
(h) of this section shall be filed not later
than the 3656th day which begins after the
date of enactment of the Municipal Waste-
water Treatment Construction Grant
Amendments of 1981, except that a publicly
owned treatment works which prior to De-
cember 31, 1982, had a contractual arrange-
ment to use a portion of the capacity of an
ocean outfall operated by another publicly
owned treatment works which has applied
for or received modification under sub-
section (h) may apply for a modification of
subsection (h) in its own right not later than
30 days after the date of the enactment of
the Water Quality Act of 1987.

(c) Section 22(e) of the Municipal
Wastewater Treatment Construction
Grant Amendments of 1981, Public Law
97-117, provides that:
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The amendments made by this section
shall take effect on the date of enactment of
this Act except that no applicant, other than
the city of Avalon, California, who applies
after the date of enactment of this Act for a
permit pursuant to subsection (h) of section
301 of the Federal Water Pollution Control
Act which modifies the requirements of sub-
section (b)(1)(B) of section 301 of such Act
shall receive such permit during the one-
year period which begins on the date of en-
actment of this Act.

(d) Section 303(b)(2) of the Water
Quality Act, Public Law 100-4, provides
that:

Section 301(h)(3) shall only apply to modi-
fications and renewals of modifications
which are tentatively or finally approved
after the date of the enactment of this Act.

(e) Section 303(g) of the Water Qual-
ity Act provides that:

The amendments made to sections 301(h)
and (h)(2), as well as provisions of (h)(6) and
(h)(9), shall not apply to an application for a
permit under section 301(h) of the Federal
Water Pollution Control Act which has been
tentatively or finally approved by the Ad-
ministrator before the date of the enactment
of this Act; except that such amendments
shall apply to all renewals of such permits
after such date of enactment.

§125.58

For the purpose of this subpart:

(a) Administrator means the EPA Ad-
ministrator or a person designated by
the EPA Administrator.

(b) Altered discharge means any dis-
charge other than a current discharge
or improved discharge, as defined in
this regulation.

(c) Applicant means an applicant for a
new or renewed section 301(h) modified
permit. Large applicants have popu-
lations contributing to their POTWs
equal to or more than 50,000 people or
average dry weather flows of 5.0 mil-
lion gallons per day (mgd) or more;
small applicants have contributing
populations of less than 50,000 people
and average dry weather flows of less
than 5.0 mgd. For the purposes of this
definition the contributing population
and flows shall be based on projections
for the end of the five-year permit
term. Average dry weather flows shall
be the average daily total discharge
flows for the maximum month of the
dry weather season.

Definitions.
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(d) Application means a final applica-
tion previously submitted in accord-
ance with the June 15, 1979, section
301(h) regulations (44 FR 34784); an ap-
plication submitted between December
29, 1981, and December 29, 1982; or a sec-
tion 301(h) renewal application sub-
mitted in accordance with these regu-
lations. It does not include a prelimi-
nary application submitted in accord-
ance with the June 15, 1979, section
301(h) regulations.

(e) Application questionnaire means
EPA’s ‘“‘Applicant Questionnaire for
Modification of Secondary Treatment
Requirements,” published as an appen-
dix to this subpart.

(f) Balanced indigenous population
means an ecological community which:

(1) Exhibits characteristics similar to
those of nearby, healthy communities
existing under comparable but
unpolluted environmental conditions;
or

(2) May reasonably be expected to be-
come re-established in the polluted
water body segment from adjacent
waters if sources of pollution were re-
moved.

(g) Categorical pretreatment standard
means a standard promulgated by EPA
under 40 CFR Chapter I, Subchapter N.

(h) Current discharge means the vol-
ume, composition, and location of an
applicant’s discharge at the time of
permit application.

(i) Improved discharge means the vol-
ume, composition, and location of an
applicant’s discharge following:

(1) Construction of planned outfall
improvements, including, without limi-
tation, outfall relocation, outfall re-
pair, or diffuser modification; or

(2) Construction of planned treat-
ment system improvements to treat-
ment levels or discharge characteris-
tics; or

(3) Implementation of a planned pro-
gram to improve operation and mainte-
nance of an existing treatment system
or to eliminate or control the introduc-
tion of pollutants into the applicant’s
treatment works.

(j) Industrial discharger or industrial
source means any source of non-
domestic pollutants regulated under
section 307(b) or (c) of the Clean Water
Act which discharges into a POTW.
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(k) Modified discharge means the vol-
ume, composition, and location of the
discharge proposed by the applicant for
which a modification under section
301(h) of the Act is requested. A modi-
fied discharge may be a current dis-
charge, improved discharge, or altered
discharge.

(1) New York Bight Apex means the
ocean waters of the Atlantic Ocean
westward of 73 degrees 30 minutes west
longitude and northward of 40 degrees
10 minutes north latitude.

(m) Nonindustrial source means any
source of pollutants which is not an in-
dustrial source.

(n) Ocean waters means those coastal
waters landward of the baseline of the
territorial seas, the deep waters of the
territorial seas, or the waters of the

contiguous zone. The term ‘‘ocean
waters” excludes saline estuarine
waters.

(0) Permittee means an NPDES per-
mittee with an effective section 301(h)
modified permit.

(p)  Pesticides means
guthion, malathion,
methoxychlor, and parathion.

(q) Pretreatment means the reduction
of the amount of pollutants, the elimi-
nation of pollutants, or the alteration
of the nature of pollutant properties in
wastewater prior to or in lieu of dis-
charging or otherwise introducing such
pollutants into a POTW. The reduction
or alteration may be obtained by phys-
ical, chemical, or biological processes,
process changes, or by other means, ex-
cept as prohibited by 40 CFR part 403.

(r) Primary or equivalent treatment for
the purposes of this subpart means
treatment by screening, sedimentation,
and skimming adequate to remove at
least 30 percent of the biochemical oxy-
gen demanding material and of the sus-
pended solids in the treatment works
influent, and disinfection, where appro-
priate.

(s) Public water supplies means water
distributed from a public water system.

(t) Public water system means a Sys-
tem for the provision to the public of
piped water for human consumption, if
such system has at least fifteen (15)
service connections or regularly serves
at least twenty-five (25) individuals.
This term includes: (1) Any collection,

demeton,
mirex,
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treatment, storage, and distribution fa-
cilities under the control of the oper-
ator of the system and used primarily
in connection with the system, and (2)
Any collection or pretreatment storage
facilities not under the control of the
operator of the system which are used
primarily in connection with the sys-
tem.

(u) Publicly owned treatment works or
POTW means a treatment works, as de-
fined in section 212(2) of the Act, which
is owned by a State, municipality, or
intermunicipal or interstate agency.

(v) Saline estuarine waters means
those semi-enclosed coastal waters
which have a free connection to the
territorial sea, undergo net seaward ex-
change with ocean waters, and have
salinities comparable to those of the
ocean. Generally, these waters are near
the mouth of estuaries and have cross-
sectional annual mean salinities great-
er than twenty-five (25) parts per thou-
sand.

(w) Secondary removal equivalency
means that the amount of a toxic pol-
lutant removed by the combination of
the applicant’s own treatment of its in-
fluent and pretreatment by its indus-
trial users is equal to or greater than
the amount of the toxic pollutant that
would be removed if the applicant were
to apply secondary treatment to its
discharge where the discharge has not
undergone pretreatment by the appli-
cant’s industrial users.

(x) Secondary treatment means the
term as defined in 40 CFR part 133.

(y) Shellfish, fish, and wildlife means
any biological population or commu-
nity that might be adversely affected
by the applicant’s modified discharge.

(z) Stressed waters means those ocean
waters for which an applicant can dem-
onstrate to the satisfaction of the Ad-
ministrator, that the absence of a bal-
anced indigenous population is caused
solely by human perturbations other
than the applicant’s modified dis-
charge.

(aa) Toxic pollutants means those sub-
stances listed in 40 CFR 401.15.

(bb) Water quality criteria means sci-
entific data and guidance developed
and periodically updated by EPA under
section 304(a)(1) of the Clean Water
Act, which are applicable to marine
waters.
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(cc) Water quality standards means ap-
plicable water quality standards which
have been approved, left in effect, or
promulgated under section 303 of the
Clean Water Act.

(dd) Zonme of initial dilution (ZID)
means the region of initial mixing sur-
rounding or adjacent to the end of the
outfall pipe or diffuser ports, provided
that the ZID may not be larger than al-
lowed by mixing zone restrictions in
applicable water quality standards.

§125.59 General.

(a) Basis for application. An applica-
tion under this subpart shall be based
on a current, improved, or altered dis-
charge into ocean waters or saline es-
tuarine waters.

(b) Prohibitions. No section 301(h)
modified permit shall be issued:

(1) Where such issuance would not as-
sure compliance with all applicable re-
quirements of this subpart and part 122;

(2) For the discharge of sewage
sludge;

(3) Where such issuance would con-
flict with applicable provisions of
State, local, or other Federal laws or
Executive Orders. This includes com-
pliance with the Coastal Zone Manage-
ment Act of 1972, as amended, 16 U.S.C.
1451 et seq.; the Endangered Species Act
of 1973, as amended, 16 U.S.C. 1531 et
seq.; and Title III of the Marine Protec-
tion, Research and Sanctuaries Act, as
amended, 16 U.S.C. 1431 et seq.;

(4) Where the discharge of any pollut-
ant enters into saline estuarine waters
which at the time of application do not
support a balanced indigenous popu-
lation of shellfish, fish, and wildlife, or
allow recreation in and on the waters
or which exhibit ambient water quality
below applicable water quality stand-
ards adopted for the protection of pub-
lic water supplies, shellfish, fish, and
wildlife or recreational activities or
such other standards necessary to as-
sure support and protection of such
uses. The prohibition contained in the
preceding sentence shall apply without
regard to the presence or absence of a
causal relationship between such char-
acteristics and the applicant’s current
or proposed discharge; or

(5) Where the discharge of any pollut-
ant is into the New York Bight Apex.
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(c) Applications. Each applicant for a
modified permit under this subpart
shall submit an application to EPA
signed in compliance with 40 CFR part
122, subpart B, which shall contain:

(1) A signed, completed NPDES Ap-
plication Standard form A, parts I, II,
IIT1;

(2) A completed Application Ques-
tionnaire;

(3) The certification in accordance
with 40 CFR 122.22(d);

(4) In addition to the requirements of
§125.59(c) (1) through (3), applicants for
permit renewal shall support continu-
ation of the modification by supplying
to EPA the results of studies and moni-
toring performed in accordance with
§125.63 during the life of the permit.
Upon a demonstration meeting the
statutory criteria and requirements of
this subpart, the permit may be re-
newed under the applicable procedures
of 40 CFR part 124.

(d) Revisions to applications. (1)
POTWs which submitted applications
in accordance with the June 15, 1979,
regulations (44 FR 34784) may revise
their applications one time following a
tentative decision to propose changes
to treatment levels and/or outfall and
diffuser location and design in accord-
ance with §125.59(f)(2)(i); and

(2) Other applicants may revise their
applications one time following a ten-
tative decision to propose changes to
treatment levels and/or outfall and dif-
fuser location and design in accordance
with §125.59(f)(2)(i). Revisions by such
applicants which propose downgrading
treatment levels and/or outfall and dif-
fuser location and design must be justi-
fied on the basis of substantial changes
in circumstances beyond the appli-
cant’s control since the time of appli-
cation submission.

(3) Applicants authorized or re-
quested to submit additional informa-
tion under §125.59(g) may submit a re-
vised application in accordance with
§125.59(f)(2)(ii) where such additional
information supports changes in pro-
posed treatment levels and/or outfall
location and diffuser design. The oppor-
tunity for such revision shall be in ad-
dition to the one-time revision allowed
under §125.59(d) (1) and (2).

(4) POTWs which revise their applica-
tions must:
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(i) Modify their NPDES form and Ap-
plication Questionnaire as needed to
ensure that the information filed with
their application is correct and com-
plete;

(ii) Provide additional analysis and
data as needed to demonstrate compli-
ance with this subpart;

(iii) Obtain new State determinations
under §§125.61(b)(2) and 125.64(b); and

(iv) Provide the certification de-
scribed in paragraph (c)(3) of this sec-
tion.

(5) Applications for permit renewal
may not be revised.

(e) Submittal of additional information
to demonstrate compliance with §§125.60
and 125.65. (1) On or before the deadline
established in paragraph (f)(3) of this
section, applicants shall submit a let-
ter of intent to demonstrate compli-
ance with §§125.60 and 125.65. The letter
of intent is subject to approval by the
Administrator based on the require-
ments of this paragraph and paragraph
(£)(3) of this section. The letter of in-
tent shall consist of the following:

(i) For compliance with §125.60: (A) A
description of the proposed treatment
system which upgrades treatment to
satisfy the requirements of §125.60.

(B) A project plan, including a sched-
ule for data collection and for achiev-
ing compliance with §125.60. The
project plan shall include dates for de-
sign and construction of necessary fa-
cilities, submittal of influent/effluent
data, and submittal of any other infor-
mation necessary to demonstrate com-
pliance with §125.60. The Administrator
will review the project plan and may
require revisions prior to authorizing
submission of the additional informa-
tion.

(ii) For compliance with §125.65: (A)
A determination of what approach will
be used to achieve compliance with
§125.65.

(B) A project plan for achieving com-
pliance. The project plan shall include
any necessary data collection activi-
ties, submittal of additional informa-
tion, and/or development of appropriate
pretreatment limits to demonstrate
compliance with §125.65. The Adminis-
trator will review the project plan and
may require revisions prior to submis-
sion of the additional information.

367



§125.59

(iii) POTWs which submit additional
information must:

(A) Modify their NPDES form and
Application Questionnaire as needed to
ensure that the information filed with
their application is correct and com-
plete;

(B) Obtain new State determinations
under §§125.61(b)(2) and 125.64(b); and

(C) Provide the certification de-
scribed in paragraph (c)(3) of this sec-
tion.

(2) The information required under
this paragraph must be submitted in
accordance with the schedules in
§125.59(f)(3)(ii). If the applicant does
not meet these schedules for compli-
ance, EPA may deny the application on
that basis.

(f) Deadlines and distribution—(1) Ap-
plications. (i) The application for an
original 301(h) permit for POTWs which
directly discharges effluent into saline
waters shall be submitted to the appro-
priate EPA Regional Administrator no
later than December 29, 1982.

(ii) The application for renewal of a
301(h) modified permit shall be sub-
mitted no less than 180 days prior to
the expiration of the existing permit,
unless permission for a later date has
been granted by the Administrator.
(The Administrator shall not grant
permission for applications to be sub-
mitted later than the expiration date
of the existing permit.)

(iii) A copy of the application shall
be provided to the State and interstate
agency(s) authorized to provide certifi-
cation/concurrence under §§124.53
through 124.55 on or before the date the
application is submitted to EPA.

(2) Revisions to Applications. (i) Appli-
cants desiring to revise their applica-
tions under §125.59 (d)(1) or (d)(2) must:

(A) Submit to the appropriate Re-
gional Administrator a letter of intent
to revise their application either with-
in 45 days of the date of EPA’s ten-
tative decision on their original appli-
cation or within 45 days of November
26, 1982, whichever is later. Following
receipt by EPA of a letter of intent,
further EPA proceedings on the ten-
tative decision under 40 CFR part 124
will be stayed.

(B) Submit the revised application as
described for mnew applications in
§125.59(f)(1) either within one year of
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the date of EPA’s tentative decision on
their original application or within one
yvear of November 26, 1982, if a tentative
decision has already been made, which-
ever is later.

(ii) Applicants desiring to revise
their applications under §125.59(d)(3)
must submit the revised application as
described for new applications in
§125.59(f)(1) concurrent with submission
of the additional information under
§125.59(g).

(3) Deadline for additional informa-
tion to demonstrate compliance with
§§125.60 and 125.65.

(i) A letter of intent required under
§125.59(e)(1) must be submitted by the
following dates: for permittees with
301(h) modifications or for applicants
to which a tentative or final decision
has been issued, November 7, 1994; for
all others, within 90 days after the Ad-
ministrator issues a tentative decision
on an application. Following receipt by
EPA of a letter of intent containing
the information required in
§125.59(e)(1), further EPA proceedings
on the tentative decision under 40 CFR
part 124 will be stayed.

(ii) The project plan submitted under
§125.59(e)(1) shall ensure that the appli-
cant meets all the requirements of
§§125.60 and 125.656 by the following
deadlines:

(A) By August 9, 1996 for applicants
that are not grandfathered under
§125.59(j).

(B) At the time of permit renewal or
by August 9, 1996, whichever is later,
for applicants that are grandfathered
under §125.59(j).

(4) State determination deadline. State
determinations, as required by
§§125.61(b)(2) and 125.64(b) shall be filed
by the applicant with the appropriate
Regional Administrator no later than
90 days after submission of the revision
to the application or additional infor-
mation to EPA. Extensions to this
deadline may be provided by EPA upon
request. However, EPA will not begin
review of the revision to the applica-
tion or additional information until a
favorable State determination is re-
ceived by EPA. Failure to provide the
State determination within the time-
frame required by this paragraph (f)(4)
is a basis for denial of the application.
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(g2)(1) The Administrator may author-
ize or request an applicant to submit
additional information by a specified
date not to exceed one year from the
date of authorization or request.

(2) Applicants seeking authorization
to submit additional information on
current/modified discharge characteris-
tics, water quality, biological condi-
tions or oceanographic characteristics
must:

(i) Demonstrate that they made a
diligent effort to provide such informa-
tion with their application and were
unable to do so, and

(ii) Submit a plan of study, including
a schedule, for data collection and sub-
mittal of the additional information.
EPA will review the plan of study and
may require revisions prior to author-
izing submission of the additional in-
formation.

(h) Tentative decisions on section 301(h)
modifications. The Administrator shall
grant a tentative approval or a ten-
tative denial of a section 301(h) modi-
fied permit application. To qualify for
a tentative approval, the applicant
shall demonstrate to the satisfaction of
the Administrator that it is using good
faith means to come into compliance
with all the requirements of this sub-
part and that it will meet all such re-
quirements based on a schedule ap-
proved by the Administrator. For com-
pliance with §§125.60 and 125.65, such
schedule shall be in accordance with
§125.59(f)(3)(ii).

(i) Decisions on section 301(h) modifica-
tions. (1) The decision to grant or deny
a section 301(h) modification shall be
made by the Administrator and shall
be based on the applicant’s demonstra-
tion that it has met all the require-
ments of §§125.59 through 125.68.

(2) No section 301(h) modified permit
shall be issued until the appropriate
State certification/concurrence is
granted or waived pursuant to §124.54
or if the State denies certification/
concurrence pursuant to §124.54.

(3) In the case of a modification
issued to an applicant in a State ad-
ministering an approved permit pro-
gram under 40 CFR part 123, the State
Director may:

(i) Revoke an existing permit as of
the effective date of the EPA issued
section 301(h) modified permit; and
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(ii) Cosign the section 301(h) modified
permit if the Director has indicated an
intent to do so in the written concur-
rence.

(4) Any section 301(h) modified per-
mit shall:

(i) Be issued in accordance with the
procedures set forth in 40 CFR part 124,
except that, because section 301(h) per-
mits may be issued only by EPA, the
terms ‘‘Administrator or a person des-
ignated by the Administrator’ shall be
substituted for the term ‘“‘Director’ as
appropriate; and

(ii) Contain all applicable terms and
conditions set forth in 40 CFR part 122
and §125.68.

() Appeals of section 301(h) deter-
minations shall be governed by the pro-
cedures in 40 CFR part 124.

(j) Grandfathering provision. Appli-
cants that received tentative or final
approval for a section 301(h) modified
permit prior to February 4, 1987, are
not subject to §125.60, the water qual-
ity criteria provisions of §125.62(a)(1),
or §125.65 until the time of permit re-
newal. In addition, if permit renewal
will occur prior to August 9, 1996, appli-
cants may have additional time to
come into compliance with §§125.60 and
125.65, as determined appropriate by
EPA on a case-by-case basis. Such ad-
ditional time, however, shall not ex-
tend beyond August 9, 1996. This para-
graph does not apply to any applica-
tion that was initially tentatively ap-
proved, but as to which EPA withdrew
its tentative approval or issued a ten-
tative denial prior to February 4, 1987.

§125.60 Primary or equivalent treat-
ment requirements.

(a) The applicant shall demonstrate
that, at the time its modification be-
comes effective, it will be discharging
effluent that has received at least pri-
mary or equivalent treatment.

(b) The applicant shall perform moni-
toring to ensure, based on the monthly
average results of the monitoring, that
the effluent it discharges has received
primary or equivalent treatment.

(c)(1) An applicant may request that
the demonstration of compliance with
the requirement under paragraph (b) of
this section to provide 30 percent re-
moval of BOD be allowed on an aver-
aging basis different from monthly
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(e.g., quarterly), subject to the dem-
onstrations provided in paragraphs
(¢)(1)(i), (ii) and (iii) of this section.
The Administrator may approve such
requests if the applicant demonstrates
to the Administrator’s satisfaction
that:

(i) The applicant’s POTW is ade-
quately designed and well operated;

(ii) The applicant will be able to
meet all requirements under section
301(h) of the CWA and these subpart G
regulations with the averaging basis
selected; and

(iii) The applicant cannot achieve 30
percent removal on a monthly average
basis because of circumstances beyond
the applicant’s control. Circumstances
beyond the applicant’s control may in-
clude seasonally dilute influent BOD
concentrations due to relatively high
(although nonexcessive) inflow and in-
filtration; relatively high soluble to in-
soluble BOD ratios on a fluctuating
basis; or cold climates resulting in cold
influent. Circumstances beyond the ap-
plicant’s control shall not include less
concentrated wastewater due to exces-
sive inflow and infiltration (I&I). The
determination of whether the less con-
centrated wastewater is the result of
excessive 1&I will be based on the defi-
nition of excessive I&I in 40 CFR
35.2005(b)(16) plus the additional cri-
terion that inflow is nonexcessive if
the total flow to the POTW (i.e., waste-
water plus inflow plus infiltration) is
less than 275 gallons per capita per day.

(2) In no event shall averaging on a
less frequent basis than annually be al-
lowed.

[569 FR 40658, Aug. 9, 1994, as amended at 61
FR 45833, Aug. 29, 1996]

§125.61 Existence of and compliance
with applicable water quality
standards.

(a) There must exist a water quality
standard or standards applicable to the
pollutant(s) for which a section 301(h)
modified permit is requested, includ-
ing:

(1) Water quality standards for bio-
chemical oxygen demand or dissolved
oxygen;

(2) Water quality standards for sus-
pended solids, turbidity, light trans-
mission, light scattering, or mainte-
nance of the euphotic zone; and
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(3) Water quality standards for pH.

(b) The applicant must: (1) Dem-
onstrate that the modified discharge
will comply with the above water qual-
ity standard(s); and

(2) Provide a determination signed by
the State or interstate agency(s) au-
thorized to provide certification under
§§124.53 and 124.54 that the proposed
modified discharge will comply with
applicable provisions of State law in-
cluding water quality standards. This
determination shall include a discus-
sion of the basis for the conclusion
reached.

§125.62 Attainment or maintenance of
water quality which assures protec-
tion of public water supplies;
assures the protection and propaga-
tion of a balanced indigenous popu-
lation of shellfish, fish, and wildlife;
and allows recreational activities.

(a) Physical characteristics of dis-
charge. (1) At the time the 301(h) modi-
fication becomes effective, the appli-
cant’s outfall and diffuser must be lo-
cated and designed to provide adequate
initial dilution, dispersion, and trans-
port of wastewater such that the dis-
charge does not exceed at and beyond
the zone of initial dilution:

(i) All applicable water
standards; and

(ii) All applicable EPA water quality
criteria for pollutants for which there
is no applicable EPA-approved water
quality standard that directly cor-
responds to the EPA water quality cri-
terion for the pollutant.

(iii) For purposes of paragraph
(a)(1)(ii) of this section, a State water
quality standard “directly cor-
responds’ to an EPA water quality cri-
terion only if:

(A) The State water quality standard
addresses the same pollutant as the
EPA water quality criterion and

(B) The State water quality standard
specifies a numeric criterion for that
pollutant or State objective method-
ology for deriving such a numeric cri-
terion.

(iv) The evaluation of compliance
with paragraphs (a)(1) (i) and (ii) of this
section shall be based upon conditions
reflecting periods of maximum strati-
fication and during other periods when

quality
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discharge characteristics, water qual-
ity, biological seasons, or oceano-
graphic conditions indicate more crit-
ical situations may exist.

(2) The evaluation under paragraph
(a)(1)(ii) of this section as to compli-
ance with applicable section 304(a)(1)
water quality criteria shall be based on
the following:

(1) For aquatic life criteria: The pollut-
ant concentrations that must not be
exceeded are the numeric ambient val-
ues, if any, specified in the EPA sec-
tion 304(a)(1) water quality criteria
documents as the concentrations at
which acute and chronic toxicity to
aquatic life occurs or that are other-
wise identified as the criteria to pro-
tect aquatic life.

(i1) For human health criteria for car-
cinogens: (A) For a known or suspected
carcinogen, the Administrator shall de-
termine the pollutant concentration
that shall not be exceeded. To make
this determination, the Administrator
shall first determine a level of risk as-
sociated with the pollutant that is ac-
ceptable for purposes of this section.
The Administrator shall then use the
information in the section 304(a)(1)
water quality criterion document, sup-
plemented by all other relevant infor-
mation, to determine the specific pol-
lutant concentration that corresponds
to the identified risk level.

(B) For purposes of paragraph
(a)(2)(ii)(A) of this section, an accept-
able risk level will be a single level
that has been consistently used, as de-
termined by the Administrator, as the
basis of the State’s EPA-approved
water quality standards for carcino-
genic pollutants. Alternatively, the
Administrator may consider a State’s
recommendation to use a risk level
that has been otherwise adopted or for-
mally proposed by the State. The State
recommendation must demonstrate, to
the satisfaction of the Administrator,
that the recommended level is suffi-
ciently protective of human health in
light of the exposure and uncertainty
factors associated with the estimate of
the actual risk posed by the applicant’s
discharge. The State must include with
its demonstration a showing that the
risk level selected is based on the best
information available and that the
State has held a public hearing to re-
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view the selection of the risk level, in
accordance with provisions of State
law and public participation require-
ments of 40 CFR part 25. If the Admin-
istrator neither determines that there
is a consistently used single risk level
nor accepts a risk level recommended
by the State, then the Administrator
shall otherwise determine an accept-
able risk level based on all relevant in-
formation.

(iii) For human health criteria for non-
carcinogens: For noncarcinogenic pol-
lutants, the pollutant concentrations
that must not be exceeded are the nu-
meric ambient values, if any, specified
in the EPA section 304(a)(1) water qual-
ity criteria documents as protective
against the potential toxicity of the
contaminant through ingestion of con-
taminated aquatic organisms.

(3) The requirements of paragraphs
(a)(1) and (a)(2) of this section apply in
addition to, and do not waive or sub-
stitute for, the requirements of §125.61.

(b) Impact of discharge on public water
supplies. (1) The applicant’s modified
discharge must allow for the attain-
ment or maintenance of water quality
which assures protection of public
water supplies.

(2) The applicant’s modified dis-
charge must not:

(i) Prevent a planned or existing pub-
lic water supply from being used, or
from continuing to be used, as a public
water supply; or

(ii) Have the effect of requiring treat-
ment over and above that which would
be necessary in the absence of such dis-
charge in order to comply with local
and EPA drinking water standards.

(c) Biological impact of discharge. (1)
The applicant’s modified discharge
must allow for the attainment or main-
tenance of water quality which assures
protection and propagation of a bal-
anced indigenous population of shell-
fish, fish, and wildlife.

(2) A balanced indigenous population
of shellfish, fish, and wildlife must
exist:

(i) Immediately beyond the zone of
initial dilution of the applicant’s modi-
fied discharge; and

(ii) In all other areas beyond the zone
of initial dilution where marine life is
actually or potentially affected by the
applicant’s modified discharge.
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(3) Conditions within the zone of ini-
tial dilution must not contribute to ex-
treme adverse biological impacts, in-
cluding, but not limited to, the de-
struction of distinctive habitats of lim-
ited distribution, the presence of dis-
ease epicenter, or the stimulation of
phytoplankton blooms which have ad-
verse effects beyond the zone of initial
dilution.

(4) In addition, for modified dis-
charges into saline estuarine water:

(i) Benthic populations within the
zone of initial dilution must not differ
substantially from the balanced indige-
nous populations which exist imme-
diately beyond the boundary of the
zone of initial dilution;

(ii) The discharge must not interfere
with estuarine migratory pathways
within the zone of initial dilution; and

(iii) The discharge must not result in
the accumulation of toxic pollutants or
pesticides at levels which exert adverse
effects on the biota within the zone of
initial dilution.

(d) Impact of discharge on recreational
activities. (1) The applicant’s modified
discharge must allow for the attain-
ment or maintenance of water quality
which allows for recreational activities
beyond the zone of initial dilution, in-
cluding, without limitation, swimming,
diving, Dboating, fishing, and pic-
nicking, and sports activities along
shorelines and beaches.

(2) There must be no Federal, State,
or local restrictions on recreational ac-
tivities within the vicinity of the ap-
plicant’s modified outfall unless such
restrictions are routinely imposed
around sewage outfalls. This exception
shall not apply where the restriction
would be lifted or modified, in whole or
in part, if the applicant were dis-
charging a secondary treatment efflu-
ent.

(e) Additional requirements for applica-
tions based on improved or altered dis-
charges. An application for a section
301(h) modified permit on the basis of
an improved or altered discharge must
include:

(1) A demonstration that such im-
provements or alterations have been
thoroughly planned and studied and
can be completed or implemented expe-
ditiously;
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(2) Detailed analyses projecting
changes in average and maximum
monthly flow rates and composition of
the applicant’s discharge which are ex-
pected to result from proposed im-
provements or alterations;

(3) The assessments required by para-
graphs (a) through (d) of this section
based on its current discharge; and

(4) A detailed analysis of how the ap-
plicant’s planned improvements or al-
terations will comply with the require-
ments of paragraphs (a) through (d) of
this section.

(f) Stressed waters. An applicant must
demonstrate compliance with para-
graphs (a) through (e) of this section
not only on the basis of the applicant’s
own modified discharge, but also tak-
ing into account the applicant’s modi-
fied discharge in combination with pol-
lutants from other sources. However, if
an applicant which discharges into
ocean waters believes that its failure
to meet the requirements of para-
graphs (a) through (e) of this section is
entirely attributable to conditions re-
sulting from human perturbations
other than its modified discharge (in-
cluding, without limitation, other mu-
nicipal or industrial discharges,
nonpoint source runoff, and the appli-
cant’s previous discharges), the appli-
cant need not demonstrate compliance
with those requirements if it dem-
onstrates, to the satisfaction of the Ad-
ministrator, that its modified dis-
charge does not or will not:

(1) Contribute to, increase, or perpet-
uate such stressed conditions;

(2) Contribute to further degradation
of the biota or water quality if the
level of human perturbation from other
sources increases; and

(3) Retard the recovery of the biota
or water quality if the level of human
perturbation from other sources de-
creases.

§125.63 Establishment of a monitoring
program.

(a) General requirements. (1) The appli-
cant must:

(i) Have a monitoring program that
is:

(A) Designed to provide data to
evaluate the impact of the modified
discharge on the marine biota, dem-
onstrate compliance with applicable
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water quality standards or water qual-
ity criteria, as applicable, and measure
toxic substances in the discharge, and

(B) Limited to include only those sci-
entific investigations necessary to
study the effects of the proposed dis-
charge;

(ii) Describe the sampling tech-
niques, schedules and locations (includ-
ing appropriate control sites), analyt-
ical techniques, quality control and
verification procedures to be used in
the monitoring program;

(iii) Demonstrate that it has the re-
sources necessary to implement the
program upon issuance of the modified
permit and to carry it out for the life
of the modified permit; and

(iv) Determine the frequency and ex-
tent of the monitoring program taking
into consideration the applicant’s rate
of discharge, quantities of toxic pollut-
ants discharged, and potentially sig-
nificant impacts on receiving water
quality, marine biota, and designated
water uses.

(2) The Administrator may require
revision of the proposed monitoring
program before issuing a modified per-
mit and during the term of any modi-
fied permit.

(b) Biological monitoring program. The
biological monitoring program for both
small and large applicants shall pro-
vide data adequate to evaluate the im-
pact of the modified discharge on the
marine biota.

(1) Biological monitoring shall in-
clude to the extent practicable:

(i) Periodic surveys of the biological
communities and populations which
are most likely affected by the dis-
charge to enable comparisons with
baseline conditions described in the ap-
plication and verified by sampling at
the control stations/reference sites dur-
ing the periodic surveys;

(ii) Periodic determinations of the
accumulation of toxic pollutants and
pesticides in organisms and examina-
tion of adverse effects, such as disease,
growth abnormalities, physiological
stress, or death;

(iii) Sampling of sediments in areas
of solids deposition in the vicinity of
the ZID, in other areas of expected im-
pact, and at appropriate reference sites
to support the water quality and bio-
logical surveys and to measure the ac-
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cumulation of toxic pollutants and pes-
ticides; and

(iv) Where the discharge would affect
commercial or recreational fisheries,
periodic assessments of the conditions
and productivity of fisheries.

(2) Small applicants are not subject
to the requirements of paragraph (b)(1)
(ii) through (iv) of this section if they
discharge at depths greater than 10 me-
ters and can demonstrate through a
suspended solids deposition analysis
that there will be negligible seabed ac-
cumulation in the vicinity of the modi-
fied discharge.

(3) For applicants seeking a section
301(h) modified permit based on:

(i) A current discharge, biological
monitoring shall be designed to dem-
onstrate ongoing compliance with the
requirements of §125.62(c);

(ii) An improved discharge or altered
discharge other than outfall relocation,
biological monitoring shall provide
baseline data on the current impact of
the discharge and data which dem-
onstrate, upon completion of improve-
ments or alterations, that the require-
ments of §125.62(c) are met; or

(iii) An improved or altered discharge
involving outfall relocation, the bio-
logical monitoring shall:

(A) Include the current discharge site
until such discharge ceases; and

(B) Provide baseline data at the relo-
cation site to demonstrate the impact
of the discharge and to provide the
basis for demonstrating that require-
ments of §125.62(c) will be met.

(c) Water quality monitoring program.
The water quality monitoring program
shall to the extent practicable:

(1) Provide adequate data for evalu-
ating compliance with water quality
standards or water quality criteria, as
applicable under §125.62(a)(1);

(2) Measure the presence of toxic pol-
lutants which have been identified or
reasonably may be expected to be
present in the discharge.

(d) Effluent monitoring program. (1) In
addition to the requirements of 40 CFR
part 122, to the extent practicable,
monitoring of the POTW effluent shall
provide quantitative and qualitative
data which measure toxic substances
and pesticides in the effluent and the
effectiveness of the toxic control pro-
gram.
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(2) The permit shall require the col-
lection of data on a frequency specified
in the permit to provide adequate data
for evaluating compliance with the
percent removal efficiency require-
ments under §125.60.

§125.64 Effect of the discharge on
other point and nonpoint sources.

(a) No modified discharge may result
in any additional pollution control re-
quirements on any other point or
nonpoint source.

(b) The applicant shall obtain a de-
termination from the State or inter-
state agency(s) having authority to es-
tablish wasteload allocations indi-
cating whether the applicant’s dis-
charge will result in an additional
treatment pollution control, or other
requirement on any other point or
nonpoint sources. The State deter-
mination shall include a discussion of
the basis for its conclusion.

§125.65 Urban area pretreatment pro-
gram.

(a) Scope and applicability. (1) The re-
quirements of this section apply to
each POTW serving a population of
50,000 or more that has one or more
toxic pollutants introduced into the
POTW by one or more industrial dis-
chargers and that seeks a section 301(h)
modification.

(2) The requirements of this section
apply in addition to any applicable re-
quirements of 40 CFR part 403, and do
not waive or substitute for the part 403
requirements in any way.

(b) Toxic pollutant control. (1) As to
each toxic pollutant introduced by an
industrial discharger, each POTW sub-
ject to the requirements of this section
shall demonstrate that it either:

(i) Has an applicable pretreatment
requirement in effect in accordance
with paragraph (c) of this section; or

(ii) Has in effect a program that
achieves secondary removal equiva-
lency in accordance with paragraph (d)
of this section.

(2) BEach applicant shall demonstrate
that industrial sources introducing
waste into the applicant’s treatment
works are in compliance with all appli-
cable pretreatment requirements, in-
cluding numerical standards set by
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local limits, and that it will enforce
those requirements.

(c) Applicable pretreatment require-
ment. (1) An applicable pretreatment
requirement under paragraph (b)(1)(i)
of this section with respect to a toxic
pollutant shall consist of the following:

(i) As to a toxic pollutant introduced
into the applicant’s treatment works
by an industrial discharger for which
there is no applicable categorical
pretreatment standard for the toxic
pollutant, a local limit or limits on the
toxic pollutant as necessary to satisfy
the requirements of 40 CFR part 403;
and

(ii) As to a toxic pollutant introduced
into the applicant’s treatment works
by an industrial discharger that is sub-
ject to a categorical pretreatment
standard for the toxic pollutant, the
categorical standard and a local limit
or limits as necessary to satisfy the re-
quirements of 40 CFR part 403;

(iii) As to a toxic pollutant intro-
duced into the applicant’s treatment
works by an industrial discharger for
which there is no applicable categor-
ical pretreatment standard for the
toxic pollutant, and the 40 CFR part 403
analysis on the toxic pollutant shows
that no local limit is necessary, the ap-
plicant shall demonstrate to EPA on
an annual basis during the term of the
permit through continued monitoring
and appropriate technical review that a
local limit is not necessary, and, where
appropriate, require industrial man-
agement practices plans and other pol-
lution prevention activities to reduce
or control the discharge of each such
pollutant by industrial dischargers to
the POTW. If such monitoring and
technical review of data indicate that a
local limit is needed, the POTW shall
establish and implement a local limit.

(2) Any local limits developed to
meet the requirements of paragraphs
(b)(1)(A) and (c)(1) of this section shall
be:

(i) Consistent with all applicable re-
quirements of 40 CFR part 403 and

(i1) Subject to approval by the Ad-
ministrator as part of the 301(h) appli-
cation review. The Administrator may
require such local limits to be revised
as necessary to meet the requirements
of this section or 40 CFR part 403.
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(d) Secondary removal equivalency. An
applicant shall demonstrate that it
achieves secondary removal equiva-
lency through the use of a secondary
treatment pilot (demonstration) plant
at the applicant’s facility which pro-
vides an empirical determination of
the amount of a toxic pollutant re-
moved by the application of secondary
treatment to the applicant’s influent
where the applicant’s influent has not
been pretreated. Alternatively, an ap-
plicant may make this determination
using influent that has received indus-
trial pretreatment, notwithstanding
the definition of secondary removal
equivalency in §125.58(w). The NPDES
permit shall include effluent limits
based on the data from the secondary
equivalency demonstration when those
limits are more stringent than effluent
limits based on State water quality
standards or water quality criteria, if
applicable, or are otherwise required to
assure that all applicable environ-
mental protection criteria are met.
Once such effluent limits are estab-
lished in the NPDES permit, the POTW
may either establish local limits or
perform additional treatment at the
POTW or a combination of the two to
achieve the permit limit.

§125.66 Toxics control program.

(a) Chemical analysis. (1) The appli-
cant shall submit at the time of appli-
cation a chemical analysis of its cur-
rent discharge for all toxic pollutants
and pesticides as defined in §125.58(aa)
and (p). The analysis shall be per-
formed on two 24-hour composite sam-
ples (one dry weather and one wet
weather). Applicants may supplement
or substitute chemical analyses if com-
position of the supplemental or sub-
stitute samples typifies that which oc-
curs during dry and wet weather condi-
tions.

(2) Unless required by the State, this
requirement shall not apply to any
small section 301(h) applicant which
certifies that there are no known or
suspected sources of toxic pollutants or
pesticides and documents the certifi-
cation with an industrial user survey
as described by 40 CFR 403.8(f)(2).

(b) Identification of sources. The appli-
cant shall submit at the time of appli-
cation an analysis of the known or sus-
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pected sources of toxic pollutants or
pesticides identified in §125.66(a). The
applicant shall to the extent prac-
ticable categorize the sources accord-
ing to industrial and nonindustrial
types.

(c) Industrial pretreatment require-
ments. (1) An applicant that has known
or suspected industrial sources of toxic
pollutants shall have an approved
pretreatment program in accordance
with 40 CFR part 403.

(2) This requirement shall not apply
to any applicant which has no known
or suspected industrial sources of toxic
pollutants or pesticides and so certifies
to the Administrator.

(3) The pretreatment program sub-
mitted by the applicant under this sec-
tion shall be subject to revision as re-
quired by the Administrator prior to
issuing or renewing any section 301(h)
modified permit and during the term of
any such permit.

(4) Implementation of all existing
pretreatment requirements and au-
thorities must be maintained through
the period of development of any addi-
tional pretreatment requirements that
may be necessary to comply with the
requirements of this subpart.

(d) Nonindustrial source control pro-
gram. (1) The applicant shall submit a
proposed public education program de-
signed to minimize the entrance of
nonindustrial toxic pollutants and pes-
ticides into its POTW(s) which shall be
implemented no later than 18 months
after issuance of a 301(h) modified per-
mit.

(2) The applicant shall also develop
and implement additional nonindus-
trial source control programs on the
earliest possible schedule. This require-
ment shall not apply to a small appli-
cant which certifies that there are no
known or suspected water quality,
sediment accumulation, or biological
problems related to toxic pollutants or
pesticides in its discharge.

(3) The applicant’s nonindustrial
source control programs under para-
graph (d)(2) of this section shall include
the following schedules which are to be
implemented no later than 18 months
after issuance of a section 301(h) modi-
fied permit:
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(i) A schedule of activities for identi-
fying nonindustrial sources of toxic
pollutants and pesticides; and

(ii) A schedule for the development
and implementation of control pro-
grams, to the extent practicable, for
nonindustrial sources of toxic pollut-
ants and pesticides.

(4) Bach proposed nonindustrial
source control program and/or schedule
submitted by the applicant under this
section shall be subject to revision as
determined by the Administrator prior
to issuing or renewing any section
301(h) modified permit and during the
term of any such permit.

§125.67 Increase in effluent volume or
amount of pollutants discharged.

(a) No modified discharge may result
in any new or substantially increased
discharges of the pollutant to which
the modification applies above the dis-
charge specified in the section 301(h)
modified permit.

(b) Where pollutant discharges are
attributable in part to combined sewer
overflows, the applicant shall minimize
existing overflows and prevent in-
creases in the amount of pollutants
discharged.

(c) The applicant shall provide pro-
jections of effluent volume and mass
loadings for any pollutants to which
the modification applies in 5-year in-
crements for the design life of its facil-
ity.

§125.68 Special conditions for section
301(h) modified permits.

Each section 301(h) modified permit
issued shall contain, in addition to all
applicable terms and conditions re-
quired by 40 CFR part 122, the fol-
lowing:

(a) Effluent limitations and mass
loadings which will assure compliance
with the requirements of this subpart;

(b) A schedule or schedules of compli-
ance for:

(1) Pretreatment program develop-
ment required by §125.66(c);

(2) Nonindustrial toxics control pro-
gram required by §125.66(d); and

(3) Control of combined sewer over-
flows required by §125.67.

(c) Monitoring program requirements
that include:
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(1) Biomonitoring requirements of
§125.63(b);

(2) Water quality requirements of
§125.63(c);

(3) Effluent monitoring requirements
of §§125.60(b), 125.62(c) and (d), and
125.63(d).

(d) Reporting requirements that in-
clude the results of the monitoring pro-
grams required by paragraph (c) of this
section at such frequency as prescribed
in the approved monitoring program.

APPENDIX TO SUBPART G OF PART 125—
APPLICANT QUESTIONNAIRE FOR
MODIFICATION OF SECONDARY
TREATMENT REQUIREMENTS

OMB Control Number 2040-0088 Expires on
2/28/96 Public reporting burden for this col-
lection of information is estimated to aver-
age 1,295 - 19,552 hours per response, for small
and large applicants, respectively. The re-
porting burden includes time for reviewing
instructions, gathering data, including moni-
toring and toxics control activities, and
completing and reviewing the questionnaire.
Send comments regarding the burden esti-
mate or any other aspect of this collection,
including suggestions for reducing the bur-
den, to Chief, Information Policy Branch,
U.S. Environmental Protection Agency, 1200
Pennsylvania Ave., NW. (2136), Washington,
DC 20460 and Office of Management and
Budget, Office of Information and Regu-
latory Affairs, Attn: Desk Officer for EPA,
Washington, DC 20503.

I. INTRODUCTION

1. This questionnaire is to be submitted by
both small and large applicants for modifica-
tion of secondary treatment requirements
under section 301(h) of the Clean Water Act
(CWA). A small applicant is defined as a
POTW that has a contributing population to
its wastewater treatment facility of less
than 50,000 and a projected average dry
weather flow of less than 5.0 million gallons
per day (mgd, 0.22 cubic meters/sec) [40 CFR
125.58(c)]. A large applicant is defined as a
POTW that has a population contributing to
its wastewater treatment facility of at least
50,000 or a projected average dry weather
flow of its discharge of at least 5.0 million
gallons per day (mgd, 0.22 cubic meters/sec)
[40 CFR 125.58(c)]. The questionnaire is in
two sections, a general information and
basic requirements section (part II) and a
technical evaluation section (part III). Satis-
factory completion by small and large dis-
chargers of the appropriate questions of this
questionnaire is necessary to enable EPA to
determine whether the applicant’s modified
discharge meets the criteria of section 301(h)
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and EPA regulations (40 CFR part 125, sub-
part G).

2. Most small applicants should be able to
complete the questionnaire using available
information. However, small POTWs with
low initial dilution discharging into shallow
waters or waters with poor dispersion and
transport characteristics, discharging near
distinctive and susceptible biological habi-
tats, or discharging substantial quantities of
toxics should anticipate the need to collect
additional information and/or conduct addi-
tional analyses to demonstrate compliance
with section 301(h) criteria. If there are ques-
tions in this regard, applicants should con-
tact the appropriate EPA Regional Office for
guidance.

3. Guidance for responding to this ques-
tionnaire is provided by the newly amended
section 301(h) technical support document.
Where available information is incomplete
and the applicant needs to collect additional
data during the period it is preparing the ap-
plication or a letter of intent, EPA encour-
ages the applicant to consult with EPA prior
to data collection and submission. Such con-
sultation, particularly if the applicant pro-
vides a project plan, will help ensure that
the proper data are gathered in the most effi-
cient matter.

4. The notation (L) means large applicants
must respond to the question, and (S) means
small applicants must respond.

II. GENERAL INFORMATION AND BASIC DATA
REQUIREMENTS

A. Treatment System Description

1. (L,S) On which of the following are you
basing your application: a current discharge,
improved discharge, or altered discharge, as
defined in 40 CFR 125.58? [40 CFR 125.59(a)]

2. (L,S) Description of the Treatment/Out-
fall System [40 CFR 125.62(a) and 125.62(e)]

a. Provide detailed descriptions and dia-
grams of the treatment system and outfall
configuration which you propose to satisfy
the requirements of section 301(h) and 40
CFR part 125, subpart G. What is the total
discharge design flow upon which this appli-
cation is based?

b. Provide a map showing the geographic
location of proposed outfall(s) (i.e., dis-
charge). What is the latitude and longitude
of the proposed outfall(s)?

c. For a modification based on an improved
or altered discharge, provide a description
and diagram of your current treatment sys-
tem and outfall configuration. Include the
current outfall’s latitude and longitude, if
different from the proposed outfall.

3. (L,,S) Primary or equivalent treatment
requirements [40 CFR 125.60]

a. Provide data to demonstrate that your
effluent meets at least primary or equivalent
treatment requirements as defined in 40 CFR
125.58(r) [40 CFR 125.60]
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b. If your effluent does not meet the pri-
mary or equivalent treatment requirements,
when do you plan to meet them? Provide a
detailed schedule, including design, con-
struction, start-up and full operation, with
your application. This requirement must be
met by the effective date of the new section
301(h) modified permit.

4. (L,S) Effluent Limitations and Charac-
teristics [40 CFR 125.61(b) and 125.62(e)(2)]

a. Identify the final effluent limitations
for five-day biochemical oxygen demand
(BODs), suspended solids, and pH upon which
your application for a modification is based:
—BODs  mg/L
—Suspended solids _ mg/L
—DpH __ (range)

b. Provide data on the following effluent
characteristics for your current discharge as
well as for the modified discharge if different
from the current discharge:

Flow (m3/sec):
—minimum

—average dry weather
—average wet weather
—maximum

—annual average

BODs (mg/L) for the following plant flows:
—minimum
—average dry weather
—average wet weather
—maximum
—annual average

Suspended solids (mg/L) for the following
plant flows:

—minimum

—average dry weather

—average wet weather

—maximum

—annual average

Toxic pollutants and pesticides (ug/L):

—1list each toxic pollutant and pesticide
—Ilist each 304(a)(1) criteria and toxic pollut-
ant and pesticide
PH:
—minimum
—maximum
Dissolved oxygen (mg/L, prior to
chlorination) for the following plant flows:
—minimum
—average dry weather
—average wet weather
—maximum
—annual average

Immediate dissolved oxygen demand (mg/L).

5. (L,,S) Effluent Volume and Mass Emis-
sions [40 CFR 125.62(e)(2) and 125.67]

a. Provide detailed analyses showing pro-
jections of effluent volume (annual average,
m3/sec) and mass loadings (mt/yr) of BODs
and suspended solids for the design life of
your treatment facility in five-year incre-
ments. If the application is based upon an
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improved or altered discharge, the projec-
tions must be provided with and without the
proposed improvements or alterations.

b. Provide projections for the end of your
five-year permit term for 1) the treatment
facility contributing population and 2) the
average daily total discharge flow for the
maximum month of the dry weather season.

6. (I.,S) Average Daily Industrial Flow (m3/
sec). Provide or estimate the average daily
industrial inflow to your treatment facility
for the same time increments as in question
II.A.5 above. [40 CFR 125.66]

7. (L,S) Combined Sewer Overflows [40 CFR
125.67(b)]

a. Does (will) your treatment and collec-
tion system include combined sewer over-
flows?

b. If yes, provide a description of your plan
for minimizing combined sewer overflows to
the receiving water.

8. (L,S) Outfall/Diffuser Design. Provide
the following data for your current discharge
as well as for the modified discharge, if dif-
ferent from the current discharge: [40 CFR
125.62(a)(1)]

—Diameter and length of the outfall(s) (me-
ters)

—Diameter and length of the diffuser(s) (me-
ters)

—Angle(s) of port orientation(s) from hori-
zontal (degrees)

—Port diameter(s) (meters)

—Orifice contraction coefficient(s), if known

—Vertical distance from mean lower low
water (or mean low water) surface and out-
fall port(s) centerline (meters)

—Number of ports

—Port spacing (meters)

—Design flow rate for each port, if multiple
ports are used (m3/sec)

B. Receiving Water Description

1. (L,S) Are you applying for a modifica-
tion based on a discharge to the ocean [40
CFR 125.58(n)] or to a saline estuary [40 CFR
125.58(v)]1? [40 CFR 125.59(a)].

2. (L.,S) Is your current discharge or modi-
fied discharge to stressed waters as defined
in 40 CFR 125.58(z)? If yes, what are the pollu-
tion sources contributing to the stress? [40
CFR 125.59(b)(4) and 125.62(f)].

3. (Li,8) Provide a description and data on
the seasonal circulation patterns in the vi-
cinity of your current and modified dis-
charge(s). [40 CFR 125.62(a)].

4. (L) Oceanographic conditions in the vi-
cinity of the current and proposed modified
discharge(s). Provide data on the following:
[40 CFR 125.62(a)].

—Lowest ten percentile current speed (m/
sec)

—Predominant current speed (m/sec) and di-
rection (true) during the four seasons

—Period(s) of maximum stratification
(months)
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—Period(s) of natural upwelling events (du-
ration and frequency, months)

—Density profiles during period(s) of max-
imum stratification

5. (L,S) Do the receiving waters for your
discharge contain significant amounts of ef-
fluent previously discharged from the treat-
ment works for which you are applying for a
section 301(h) modified permit? [40 CFR
125.57(a)(9)]

6. Ambient water quality conditions during
the period(s) of maximum stratification: at
the zone of initial dilution (ZID) boundary,
at other areas of potential impact, and at
control stations. [40 CFR 125.62(a)]

a. (L) Provide profiles (with depth) on the
following for the current discharge location
and for the modified discharge location, if
different from the current discharge:

—BODs (mg/L)

—Dissolved oxygen (mg/L)

—Suspended solids (mg/L)

—pH

—Temperature (°C)

—Salinity (ppt)

—Transparency
transmittance)

—Other significant variables (e.g., nutrients,

304(a)(1) criteria and toxic pollutants and

pesticides, fecal coliform bacteria)

b. (S) Provide available data on the fol-
lowing in the vicinity of the current dis-
charge location and for the modified dis-
charge location, if different from the current
discharge: [40 CFR 125.61(b)(1)]

—Dissolved oxygen (mg/L)
—Suspended solids (mg/L)
—pH
—Temperature (°C)
—Salinity (ppt)
—Transparency
transmittance)
—Other significant variables (e.g., nutrients,

304(a)(1) criteria and toxic pollutants and

pesticides, fecal coliform bacteria)

c. (L,S)Are there other periods when re-
ceiving water quality conditions may be
more critical than the period(s) of maximum
stratification? If so, describe these and other
critical periods and data requested in 6.a. for
the other critical period(s). [40 CFR
125.62(a)(1)].

7. (L) Provide data on steady state sedi-
ment dissolved oxygen demand and dissolved
oxygen demand due to resuspension of sedi-
ments in the vicinity of your current and
modified discharge(s) (mg/L/day).

(turbidity, percent light

(turbidity, percent light

C. Biological Conditions

1. (L) Provide a detailed description of rep-
resentative biological communities (e.g.,
plankton, macrobenthos, demersal fish, etc.)
in the vicinity of your current and modified
discharge(s): within the ZID, at the ZID
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boundary, at other areas of potential dis-
charge-related impact, and at reference (con-
trol) sites. Community characteristics to be
described shall include (but not be limited
to) species composition; abundance; domi-
nance and diversity; spatial/temporal dis-
tribution; growth and reproduction; disease
frequency; trophic structure and produc-
tivity patterns; presence of opportunistic
species; bioaccumulation of toxic materials;
and the occurrence of mass mortalities.

2. (L,S)a. Are distinctive habitats of lim-
ited distribution (such as kelp beds or coral
reefs) located in areas potentially affected
by the modified discharge? [40 CFR 125.62(c)]

b. If yes, provide information on type, ex-
tent, and location of habitats.

3. (L,S)a. Are commercial or recreational
fisheries located in areas potentially affected
by the discharge? [40 CFR 125.62 (c¢) and (d)]

b. If yes, provide information on types, lo-
cation, and value of fisheries.

D. State and Federal Laws [40 CFR 125.61 and
125.62(a)(1)]

1. (LL,S) Are there water quality standards
applicable to the following pollutants for
which a modification is requested:
—Biochemical oxygen demand or dissolved

oxygen?

—Suspended solids, turbidity, light trans-
mission, light scattering, or maintenance
of the euphotic zone?

—DpH of the receiving water?

2. (L,S) If yes, what is the water use classi-
fication for your discharge area? What are
the applicable standards for your discharge
area for each of the parameters for which a
modification is requested? Provide a copy of
all applicable water quality standards or a
citation to where they can be found.

3. (L.,S) Will the modified discharge: [40
CFR 125.59(b)(3)].

—Be consistent with applicable State coastal
zone management program(s) approved
under the Coastal Zone Management Act
as amended, 16 U.S.C. 1451 et seq.? [See 16
U.S.C. 1456(c)(3)(A)]

—Be located in a marine sanctuary des-
ignated under Title III of the Marine Pro-
tection, Research, and Sanctuaries Act
(MPRSA) as amended, 16 U.S.C. 1431 et seq.,
or in an estuarine sanctuary designated
under the Coastal Zone Management Act
as amended, 16 U.S.C. 1461? If located in a
marine sanctuary designated under Title
III of the MPRSA, attach a copy of any
certification or permit required under reg-
ulations governing such marine sanctuary.
[See 16 U.S.C. 1432(f)(2)]

—Be consistent with the Endangered Species
Act as amended, 16 U.S.C. 1531 et seq.? Pro-
vide the names of any threatened or endan-
gered species that inhabit or obtain nutri-
ents from waters that may be affected by
the modified discharge. Identify any crit-
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ical habitat that may be affected by the
modified discharge and evaluate whether
the modified discharge will affect threat-
ened or endangered species or modify a
critical habitat. [See 16 U.S.C. 1536(a)(2)].

4. (L,S) Are you aware of any State or Fed-
eral laws or regulations (other than the
Clean Water Act or the three statutes identi-
fied in item 3 above) or an Executive Order
which is applicable to your discharge? If yes,
provide sufficient information to dem-
onstrate that your modified discharge will
comply with such law(s), regulation(s), or
order(s). [40 CFR 125.59 (b)(3)].

III. TECHNICAL EVALUATION

A. Physical Characteristics of Discharge [40
CFR 125.62(a)]

1. (L.,S) What is the critical initial dilution
for your current and modified discharge(s)
during (1) the period(s) of maximum strati-
fication? and (2) any other critical period(s)
of discharge volume/composition, water
quality, biological seasons, or oceanographic
conditions?

2. (L,S) What are the dimensions of the
zone of initial dilution for your modified dis-
charge(s)?

3. (L) What are the effects of ambient cur-
rents and stratification on dispersion and
transport of the discharge plume/wastefield?

4. (8) Will there be significant sedimenta-
tion of suspended solids in the vicinity of the
modified discharge?

5. (L) Sedimentation of suspended solids

a. What fraction of the modified dis-
charge’s suspended solids will accumulate
within the vicinity of the modified dis-
charge?

b. What are the calculated area(s) and
rate(s) of sediment accumulation within the
vicinity of the modified discharge(s) (g/m2?/
yr)?

c. What is the fate of settleable solids
transported beyond the calculated sediment
accumulation area?

B. Compliance with Applicable Water Quality
Standards and CWA §304(a)(1) water quality
criteria [40 CFR 125.61(b) and 125.62(a)]

1. (L.,S) What is the concentration of dis-
solved oxygen immediately following initial
dilution for the period(s) of maximum strati-
fication and any other critical period(s) of
discharge volume/composition, water qual-
ity, biological seasons, or oceanographic
conditions?

2. (L,S) What is the farfield dissolved oxy-
gen depression and resulting concentration
due to BOD exertion of the wastefield during
the period(s) of maximum stratification and
any other critical period(s)?

3. (L) What are the dissolved oxygen de-
pressions and resulting concentrations near
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the bottom due to steady sediment demand
and resuspension of sediments?

4. (L,S) What is the increase in receiving
water suspended solids concentration imme-
diately following initial dilution of the
modified discharge(s)?

5. (L) What is the change in receiving
water pH immediately following initial dilu-
tion of the modified discharge(s)?

6. (L.,S) Does (will) the modified discharge
comply with applicable water quality stand-
ards for:

—Dissolved oxygen?
—Suspended solids or surrogate standards?
—pH?

7. (L,S) Provide data to demonstrate that
all applicable State water quality standards,
and all applicable water quality criteria es-
tablished under Section 304(a)(1) of the Clean
Water Act for which there are no directly
corresponding numerical applicable water
quality standards approved by EPA, are met
at and beyond the boundary of the ZID under
critical environmental and treatment plant
conditions in the waters surrounding or adja-
cent to the point at which your effluent is
discharged. [40 CFR 125.62(a)(1)]

8. (L.,S) Provide the determination required
by 40 CFR 125.61(b)(2) for compliance with all
applicable provisions of State law, including
water quality standards or, if the determina-
tion has not yet been received, a copy of a
letter to the appropriate agency(s) request-
ing the required determination.

C. Impact on Public Water Supplies [40 CFR
125.62(b)]

1. (I,S) Is there a planned or existing pub-
lic water supply (desalinization facility) in-
take in the vicinity of the current or modi-
fied discharge?

2. (L,S) If yes:

a. What is the location of the intake(s)
(latitude and longitude)?

b. Will the modified discharge(s) prevent
the use of intake(s) for public water supply?

c. Will the modified discharge(s) cause in-
creased treatment requirements for public
water supply(s) to meet local, State, and
EPA drinking water standards?

D. Biological Impact of Discharge [40 CFR
125.62(c)]

1. (L,S) Does (will) a balanced indigenous
population of shellfish, fish, and wildlife
exist:

—Immediately beyond the ZID of the current
and modified discharge(s)?

—In all other areas beyond the ZID where
marine life is actually or potentially af-
fected by the current and modified dis-
charge(s)?

2. (LL,S) Have distinctive habitats of lim-
ited distribution been impacted adversely by
the current discharge and will such habitats
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be impacted adversely by the modified dis-
charge?

3. (I.,S) Have commercial or recreational
fisheries been impacted adversely by the cur-
rent discharge (e.g., warnings, restrictions,
closures, or mass mortalities) or will they be
impacted adversely by the modified dis-
charge?

4. (L,S*) Does the current or modified dis-
charge cause the following within or beyond
the ZID: [40 CFR 125.62(c)(3)]

—Mass mortality of fishes or invertebrates
due to oxygen depletion, high concentra-
tions of toxics, or other conditions?

—An increased incidence of disease in ma-
rine organisms?

—An abnormal body burden of any toxic ma-
terial in marine organisms?

—Any other extreme, adverse biological im-
pacts?

5. (I.,S) For discharges into saline estua-

rine waters: [40 CFR 125.62 (c)(4)]

—Does or will the current or modified dis-
charge cause substantial differences in the
benthic population within the ZID and be-
yond the ZID?

—Does or will the current or modified dis-
charge interfere with migratory pathways
within the ZID?

—Does or will the current or modified dis-
charge result in bioaccumulation of toxic
pollutants or pesticides at levels which
exert adverse effects on the biota within
the ZID?

No section (h) modified permit shall be
issued where the discharge enters into
stressed saline estuarine waters as stated in
40 CFR 125.59(b)(4).

6. (I.,S) For improved discharges, will the
proposed improved discharge(s) comply with
the requirements of 40 CFR 125.62(a) through
125.62(d)? [40 CFR 125.62(e)]

7. (L,S) For altered discharge(s), will the
altered discharge(s) comply with the require-
ments of 40 CFR 125.62(a) through 125.62(d)?
[40 CFR 125.62(e)]

8. (L,S) If your current discharge is to
stressed ocean waters, does or will your cur-
rent or modified discharge: [40 CFR 125.62(f)]

—Contribute to, increase, or perpetuate such
stressed condition?

—Contribute to further degradation of the
biota or water quality if the level of
human perturbation from other sources in-
creases?

—Retard the recovery of the biota or water
quality if human perturbation from other
sources decreases?

E. Impacts of Discharge on Recreational
Activities [40 CFR 125.62(d)]

1. (L,S) Describe the existing or potential
recreational activities likely to be affected
by the modified discharge(s) beyond the zone
of initial dilution.
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2. (L.,S) What are the existing and potential
impacts of the modified discharge(s) on rec-
reational activities? Your answer should in-
clude, but not be limited to, a discussion of
fecal coliform bacteria.

3. (L.,,S) Are there any Federal, State, or
local restrictions on recreational activities
in the vicinity of the modified discharge(s)?
If yes, describe the restrictions and provide
citations to available references.

4. (L,S) If recreational restrictions exist,
would such restrictions be lifted or modified
if you were discharging a secondary treat-
ment effluent?

F. Establishment of a Monitoring Program [40
CFR 125.63]

1. (L,S) Describe the biological, water qual-
ity, and effluent monitoring programs which
you propose to meet the criteria of 40 CFR
125.63. Only those scientific investigations
that are necessary to study the effects of the
proposed discharge should be included in the
scope of the 301(h) monitoring program [40
CFR 125.63(a)(1)({A)(B)].

2. (L,,S) Describe the sampling techniques,
schedules, and locations, analytical tech-
niques, quality control and verification pro-
cedures to be used.

3. (L.,S) Describe the personnel and finan-
cial resources available to implement the
monitoring programs upon issuance of a
modified permit and to carry it out for the
life of the modified permit.

G. Effect of Discharge on Other Point and
Nonpoint Sources [40 CFR 125.64]

1. (L,S) Does (will) your modified dis-
charge(s) cause additional treatment or con-
trol requirements for any other point or
nonpoint pollution source(s)?

2. (L.,S) Provide the determination required
by 40 CFR 125.64(b) or, if the determination
has not yet been received, a copy of a letter
to the appropriate agency(s) requesting the
required determination.

H. Toxics Control Program and Urban Area
Pretreatment Program [40 CFR 125.65 and
125.66]

1. a. (1,S) Do you have any known or sus-
pected industrial sources of toxic pollutants
or pesticides?

b. (L,S) If no, provide the certification re-
quired by 40 CFR 125.66(a)(2) for small dis-
chargers, and required by 40 CFR 125.66(c)(2)
for large dischargers.

c. (L.,S*) Provide the results of wet and dry
weather effluent analyses for toxic pollut-
ants and pesticides as required by 40 CFR
125.66(a)(1). (* to the extent practicable)

d. (L,,S*) Provide an analysis of known or
suspected industrial sources of toxic pollut-
ants and pesticides identified in (1)(c) above
as required by 40 CFR 125.66(b). (* to the ex-
tent practicable)
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2. (S)a. Are there any known or suspected
water quality, sediment accumulation, or bi-
ological problems related to toxic pollutants
or pesticides from your modified dis-
charge(s)?

(S) b. If no, provide the certification re-
quired by 40 CFR 125.66(d)(2) together with
available supporting data.

(S) c. If yes, provide a schedule for develop-
ment and implementation of nonindustrial
toxics control programs to meet the require-
ments of 40 CFR 126.66(d)(3).

(L) d. Provide a schedule for development
and implementation of a nonindustrial
toxics control program to meet the require-
ments of 40 CFR 125.66(d)(3).

3. (L,S) Describe the public education pro-
gram you propose to minimize the entrance
of nonindustrial toxic pollutants and pes-
ticides into your treatment system. [40 CFR
125.66(d)(1)]

4. (L.,S) Do you have an approved industrial
pretreatment program?

a. If yes, provide the date of EPA approval.

b. If no, and if required by 40 CFR part 403
to have an industrial pretreatment program,
provide a proposed schedule for development
and implementation of your industrial
pretreatment program to meet the require-
ments of 40 CFR part 403.

5. Urban area pretreatment requirement
[40 CFR 125.65] Dischargers serving a popu-
lation of 50,000 or more must respond.

a. Provide data on all toxic pollutants in-
troduced into the treatment works from in-
dustrial sources (categorical and noncategor-
ical).

b. Note whether applicable pretreatment
requirements are in effect for each toxic pol-
lutant. Are the industrial sources intro-
ducing such toxic pollutants in compliance
with all of their pretreatment requirements?
Are these pretreatment requirements being
enforced? [40 CFR 125.65(b)(2)]

c. If applicable pretreatment requirements
do not exist for each toxic pollutant in the
POTW effluent introduced by industrial
sources,

—provide a description and a schedule for
your development and implementation of
applicable pretreatment requirements [40
CFR 125.65(c)], or

—describe how you propose to demonstrate
secondary removal equivalency for each of
those toxic pollutants, including a sched-
ule for compliance, by using a secondary
treatment pilot plant. [40 CFR 125.65(d)]
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Subpart H—Ciriteria for Deter-
mining Alternative  Effluent
Limitations Under  Section

316(a) of the Act

§125.70 Purpose and scope.

Section 316(a) of the Act provides
that:

“With respect to any point source other-
wise subject to the provisions of section 301
or section 306 of this Act, whenever the
owner or operator of any such source, after
opportunity for public hearing, can dem-
onstrate to the satisfaction of the Adminis-
trator (or, if appropriate, the State) that any
effluent limitation proposed for the control
of the thermal component of any discharge
from such source will require effluent limita-
tions more stringent than necessary to as-
sure the projection [sic] and propagation of a
balanced, indigenous population of shellfish,
fish and wildlife in and on the body of water
into which the discharge is to be made, the
Administrator (or, if appropriate, the State)
may impose an effluent limitation under
such sections on such plant, with respect to
the thermal component of such discharge
(taking into account the interaction of such
thermal component with other pollutants),
that will assure the protection and propaga-
tion of a balanced indigenous population of
shellfish, fish and wildlife in and on that
body of water.”

This subpart describes the factors, cri-
teria and standards for the establish-
ment of alternative thermal effluent
limitations under section 316(a) of the
Act in permits issued under section
402(a) of the Act.

§125.71 Definitions.

For the purpose of this subpart:

(a) Alternative effluent limitations
means all effluent limitations or stand-
ards of performance for the control of
the thermal component of any dis-
charge which are established under sec-
tion 316(a) and this subpart.

(b) Representative important species
means species which are representa-
tive, in terms of their biological needs,
of a balanced, indigenous community
of shellfish, fish and wildlife in the
body of water into which a discharge of
heat is made.

(c) The term balanced, indigenous com-
munity is synonymous with the term
balanced, indigenous population in the
Act and means a biotic community
typically characterized by diversity,
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the capacity to sustain itself through
cyclic seasonal changes, presence of
necessary food chain species and by a
lack of domination by pollution toler-
ant species. Such a community may in-
clude historically non-native species
introduced in connection with a pro-
gram of wildlife management and spe-
cies whose presence or abundance re-
sults from substantial, irreversible en-
vironmental modifications. Normally,
however, such a community will not
include species whose presence or abun-
dance is attributable to the introduc-
tion of pollutants that will be elimi-
nated by compliance by all sources
with section 301(b)(2) of the Act; and
may not include species whose presence
or abundance is attributable to alter-
native effluent limitations imposed
pursuant to section 316(a).

§125.72 Early screening of applica-
tions for section 316(a) variances.

(a) Any initial application for a sec-
tion 316(a) variance shall include the
following early screening information:

(1) A description of the alternative
effluent limitation requested;

(2) A general description of the meth-
od by which the discharger proposes to
demonstrate that the otherwise appli-
cable thermal discharge effluent limi-
tations are more stringent than nec-
essary;

(3) A general description of the type
of data, studies, experiments and other
information which the discharger in-
tends to submit for the demonstration;
and

(4) Such data and information as may
be available to assist the Director in
selecting the appropriate representa-
tive important species.

(b) After submitting the early screen-
ing information under paragraph (a) of
this section, the discharger shall con-
sult with the Director at the earliest
practicable time (but not later than 30
days after the application is filed) to
discuss the discharger’s early screening
information. Within 60 days after the
application 1is filed, the discharger
shall submit for the Director’s ap-
proval a detailed plan of study which
the discharger will undertake to sup-
port its section 316(a) demonstration.
The discharger shall specify the nature
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and extent of the following type of in-
formation to be included in the plan of
study: Biological, hydrographical and
meteorological data; physical moni-
toring data; engineering or diffusion
models; laboratory studies; representa-
tive important species; and other rel-
evant information. In selecting rep-
resentative important species, special
consideration shall be given to species
mentioned in applicable water quality
standards. After the discharger sub-
mits its detailed plan of study, the Di-
rector shall either approve the plan or
specify any necessary revisions to the
plan. The discharger shall provide any
additional information or studies
which the Director subsequently deter-
mines necessary to support the dem-
onstration, including such studies or
inspections as may be necessary to se-
lect representative important species.
The discharger may provide any addi-
tional information or studies which the
discharger feels are appropriate to sup-
port the demonstration.

(c) Any application for the renewal of
a section 316(a) variance shall include
only such information described in
paragraphs (a) and (b) of this section as
the Director requests within 60 days
after receipt of the permit application.

(d) The Director shall promptly no-
tify the Secretary of Commerce and
the Secretary of the Interior, and any
affected State of the filing of the re-
quest and shall consider any timely
recommendations they submit.

(e) In making the demonstration the
discharger shall consider any informa-
tion or guidance published by EPA to
assist in making such demonstrations.

(f) If an applicant desires a ruling on
a section 316(a) application before the
ruling on any other necessary permit
terms and conditions, (as provided by
§124.65), it shall so request upon filing
its application under paragraph (a) of
this section. This request shall be
granted or denied at the discretion of
the Director.

NOTE: At the expiration of the permit, any
discharger holding a section 316(a) variance
should be prepared to support the continu-
ation of the variance with studies based on
the discharger’s actual operation experience.

[44 FR 32948, June 7, 1979, as amended at 45

FR 33513, May 19, 1980; 66 FR 30913, May 15,
2000]
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§125.73 Criteria and standards for the
determination of alternative efflu-
ent limitations under section 316(a).

(a) Thermal discharge effluent limi-
tations or standards established in per-
mits may be less stringent than those
required by applicable standards and
limitations if the discharger dem-
onstrates to the satisfaction of the di-
rector that such effluent limitations
are more stringent than necessary to
assure the protection and propagation
of a balanced, indigenous community
of shellfish, fish and wildlife in and on
the body of water into which the dis-
charge is made. This demonstration
must show that the alternative efflu-
ent limitation desired by the dis-
charger, considering the cumulative
impact of its thermal discharge to-
gether with all other significant im-
pacts on the species affected, will as-
sure the protection and propagation of
a balanced indigenous community of
shellfish, fish and wildlife in and on the
body of water into which the discharge
is to be made.

(b) In determining whether or not the
protection and propagation of the af-
fected species will be assured, the Di-
rector may consider any information
contained or referenced in any applica-
ble thermal water quality criteria and
thermal water quality information
published by the Administrator under
section 304(a) of the Act, or any other
information he deems relevant.

(c) (1) Existing dischargers may base
their demonstration upon the absence
of prior appreciable harm in lieu of pre-
dictive studies. Any such demonstra-
tions shall show:

(i) That no appreciable harm has re-
sulted from the normal component of
the discharge (taking into account the
interaction of such thermal component
with other pollutants and the additive
effect of other thermal sources to a
balanced, indigenous community of
shellfish, fish and wildlife in and on the
body of water into which the discharge
has been made; or

(ii) That despite the occurrence of
such previous harm, the desired alter-
native effluent limitations (or appro-
priate modifications thereof) will nev-
ertheless assure the protection and
propagation of a balanced, indigenous
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community of shellfish, fish and wild-
life in and on the body of water into
which the discharge is made.

(2) In determining whether or not
prior appreciable harm has occurred,
the Director shall consider the length
of time in which the applicant has been
discharging and the nature of the dis-
charge.

Subpart I—Requirements Applica-
ble to Cooling Water Intake
Structures for New Facilities
chtier Section 316(b) of the

c

SOURCE: 66 FR 65338, Dec. 18, 2001, unless
otherwise noted.

§125.80 What are the purpose and
scope of this subpart?

(a) This subpart establishes require-
ments that apply to the location, de-
sign, construction, and capacity of
cooling water intake structures at new
facilities. The purpose of these require-
ments is to establish the best tech-
nology available for minimizing ad-
verse environmental impact associated
with the use of cooling water intake
structures. These requirements are im-
plemented through National Pollutant
Discharge Elimination System
(NPDES) permits issued under section
402 of the Clean Water Act (CWA).

(b) This subpart implements section
316(b) of the CWA for new facilities.
Section 316(b) of the CWA provides that
any standard established pursuant to
sections 301 or 306 of the CWA and ap-
plicable to a point source shall require
that the location, design, construction,
and capacity of cooling water intake
structures reflect the best technology
available for minimizing adverse envi-
ronmental impact.

(c) New facilities that do not meet
the threshold requirements regarding
amount of water withdrawn or percent-
age of water withdrawn for cooling
water purposes in §125.81(a) must meet
requirements determined on a case-by-
case, best professional judgement
(BPJ) basis.

(d) Nothing in this subpart shall be
construed to preclude or deny the right
of any State or political subdivision of
a State or any interstate agency under
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section 510 of the CWA to adopt or en-
force any requirement with respect to
control or abatement of pollution that
is more stringent than those required
by Federal law.

§125.81 Who is subject to this subpart?

(a) This subpart applies to a new fa-
cility if it:

(1) Is a point source that uses or pro-
poses to use a cooling water intake
structure;

(2) Has at least one cooling water in-
take structure that uses at least 25 per-
cent of the water it withdraws for cool-
ing purposes as specified in paragraph
(c) of this section; and

(3) Has a design intake flow greater
than two (2) million gallons per day
(MGD).

(b) Use of a cooling water intake
structure includes obtaining cooling
water by any sort of contract or ar-
rangement with an independent sup-
plier (or multiple suppliers) of cooling
water if the supplier or suppliers with-
draw(s) water from waters of the
United States. Use of cooling water
does not include obtaining cooling
water from a public water system or
the use of treated effluent that other-
wise would be discharged to a water of
the U.S. This provision is intended to
prevent circumvention of these re-
quirements by creating arrangements
to receive cooling water from an entity
that is not itself a point source.

(c) The threshold requirement that at
least 25 percent of water withdrawn be
used for cooling purposes must be
measured on an average monthly basis.
A new facility meets the 25 percent
cooling water threshold if, based on the
new facility’s design, any monthly av-
erage over a year for the percentage of
cooling water withdrawn is expected to
equal or exceed 25 percent of the total
water withdrawn.

(d) This subpart does not apply to fa-
cilities that employ cooling water in-
take structures in the offshore and
coastal subcategories of the oil and gas
extraction point source category as de-
fined under 40 CFR 435.10 and 40 CFR
435.40.
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§125.82 When must I comply with this
subpart?

You must comply with this subpart
when an NPDES permit containing re-
quirements consistent with this sub-
part is issued to you.

§125.83 What special definitions apply
to this subpart?

The following special
apply to this subpart:

Annual mean flow means the average
of daily flows over a calendar year. His-
torical data (up to 10 years) must be
used where available.

Closed-cycle recirculating system means
a system designed, using minimized
makeup and blowdown flows, to with-
draw water from a natural or other
water source to support contact and/or
noncontact cooling uses within a facil-
ity. The water is usually sent to a cool-
ing canal or channel, lake, pond, or
tower to allow waste heat to be dis-
sipated to the atmosphere and then is
returned to the system. (Some facili-
ties divert the waste heat to other
process operations.) New source water
(make-up water) is added to the system
to replenish losses that have occurred
due to blowdown, drift, and evapo-
ration.

Cooling water means water used for
contact or noncontact cooling, includ-
ing water used for equipment cooling,
evaporative cooling tower makeup, and
dilution of effluent heat content. The
intended use of the cooling water is to
absorb waste heat rejected from the
process or processes used, or from aux-
iliary operations on the facility’s
premises. Cooling water that is used in
a manufacturing process either before
or after it is used for cooling is consid-
ered process water for the purposes of
calculating the percentage of a new fa-
cility’s intake flow that is used for
cooling purposes in §125.81(c).

Cooling water intake structure means
the total physical structure and any
associated constructed waterways used
to withdraw cooling water from waters
of the U.S. The cooling water intake
structure extends from the point at
which water is withdrawn from the sur-
face water source up to, and including,
the intake pumps.

Design intake flow means the value
assigned (during the facility’s design)

definitions

§125.83

to the total volume of water withdrawn
from a source water body over a spe-
cific time period.

Design intake velocity means the value
assigned (during the design of a cooling
water intake structure) to the average
speed at which intake water passes
through the open area of the intake
screen (or other device) against which
organisms might be impinged or
through which they might be en-
trained.

Entrainment means the incorporation
of all life stages of fish and shellfish
with intake water flow entering and
passing through a cooling water intake
structure and into a cooling water sys-
tem.

Estuary means a semi-enclosed body
of water that has a free connection
with open seas and within which the
seawater is measurably diluted with
fresh water derived from land drainage.
The salinity of an estuary exceeds 0.5
parts per thousand (by mass) but is
typically less than 30 parts per thou-
sand (by mass).

Existing facility means any facility
that is not a new facility.

Freshwater river or stream means a
lotic (free-flowing) system that does
not receive significant inflows of water
from oceans or bays due to tidal ac-
tion. For the purposes of this rule, a
flow-through reservoir with a retention
time of 7 days or less will be considered
a freshwater river or stream.

Hydraulic zone of influence means that
portion of the source waterbody hy-
draulically affected by the cooling
water intake structure withdrawal of
water.

Impingement means the entrapment of
all life stages of fish and shellfish on
the outer part of an intake structure or
against a screening device during peri-
ods of intake water withdrawal.

Lake or reservoir means any inland
body of open water with some min-
imum surface area free of rooted vege-
tation and with an average hydraulic
retention time of more than 7 days.
Lakes or reservoirs might be natural
water bodies or impounded streams,
usually fresh, surrounded by land or by
land and a man-made retainer (e.g., a
dam). Lakes or reservoirs might be fed
by rivers, streams, springs, and/or local
precipitation. Flow-through reservoirs
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with an average hydraulic retention
time of 7 days or less should be consid-
ered a freshwater river or stream.

Mazximize means to increase to the
greatest amount, extent, or degree rea-
sonably possible.

Minimize means to reduce to the
smallest amount, extent, or degree rea-
sonably possible.

Natural thermal stratification means
the naturally-occurring division of a
waterbody into horizontal layers of dif-
fering densities as a result of vari-
ations in temperature at different
depths.

New facility means any building,
structure, facility, or installation that
meets the definition of a ‘“‘new source”
or ‘“‘new discharger’ in 40 CFR 122.2 and
122.29(b)(1), (2), and (4) and is a green-
field or stand-alone facility; com-
mences construction after January 17,
2002; and uses either a newly con-
structed cooling water intake struc-
ture, or an existing cooling water in-
take structure whose design capacity is
increased to accommodate the intake
of additional cooling water. New facili-
ties include only ‘greenfield” and
‘“‘stand-alone” facilities. A greenfield
facility is a facility that is constructed
at a site at which no other source is lo-
cated, or that totally replaces the proc-
ess or production equipment at an ex-
isting facility (see 40 CFR 122.29(b)(1)(i)
and (ii)). A stand-alone facility is a
new, separate facility that is con-
structed on property where an existing
facility is located and whose processes
are substantially independent of the
existing facility at the same site (see 40
CFR 122.29(b)(1)(iii)). New facility does
not include new units that are added to
a facility for purposes of the same gen-
eral industrial operation (for example,
a new peaking unit at an electrical
generating station).

(1) Examples of ‘“‘new facilities’ in-
clude, but are not limited to: the fol-
lowing scenarios:

(i) A new facility is constructed on a
site that has never been used for indus-
trial or commercial activity. It has a
new cooling water intake structure for
its own use.

(ii) A facility is demolished and an-
other facility is constructed in its
place. The newly-constructed facility
uses the original facility’s cooling
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water intake structure, but modifies it
to increase the design capacity to ac-
commodate the intake of additional
cooling water.

(iii) A facility is constructed on the
same property as an existing facility,
but is a separate and independent in-
dustrial operation. The cooling water
intake structure used by the original
facility is modified by constructing a
new intake bay for the use of the newly
constructed facility or is otherwise
modified to increase the intake capac-
ity for the new facility.

(2) Examples of facilities that would
not be considered a ‘‘new facility’ in-
clude, but are not limited to, the fol-
lowing scenarios:

(i) A facility in commercial or indus-
trial operation is modified and either
continues to use its original cooling
water intake structure or uses a new or
modified cooling water intake struc-
ture.

(ii) A facility has an existing intake
structure. Another facility (a separate
and independent industrial operation),
is constructed on the same property
and connects to the facility’s cooling
water intake structure behind the in-
take pumps, and the design capacity of
the cooling water intake structure has
not been increased. This facility would
not be considered a ‘‘new facility’’ even
if routine maintenance or repairs that
do not increase the design capacity
were performed on the intake struc-
ture.

Ocean means marine open coastal
waters with a salinity greater than or
equal to 30 parts per thousand (by
mass).

Source water means the water body
(waters of the U.S.) from which the
cooling water is withdrawn.

Thermocline means the middle layer
of a thermally stratified lake or res-
ervoir. In this layer, there is a rapid
decrease in temperatures.

Tidal excursion means the horizontal
distance along the estuary or tidal
river that a particle moves during one
tidal cycle of ebb and flow.

Tidal river means the most seaward
reach of a river or stream where the sa-
linity is typically less than or equal to
0.5 parts per thousand (by mass) at a
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time of annual low flow and whose sur-
face elevation responds to the effects of
coastal lunar tides.

[66 FR 65338, Dec. 18, 2001, as amended at 68
FR 36754, June 19, 2003]

§125.84 As an owner or operator of a
new facility, what must I do to com-
ply with this subpart?

(a)(1) The owner or operator of a new
facility must comply with either:

(i) Track I in paragraph (b) or (c) of
this section; or

(ii) Track II in paragraph (d) of this
section.

(2) In addition to meeting the re-
quirements in paragraph (b), (c), or (d)
of this section, the owner or operator
of a new facility may be required to
comply with paragraph (e) of this sec-
tion.

(b) Track I requirements for new facili-
ties that withdraw equal to or greater
than 10 MGD. You must comply with
all of the following requirements:

(1) You must reduce your intake
flow, at a minimum, to a level com-
mensurate with that which can be at-
tained by a closed-cycle recirculating
cooling water system;

(2) You must design and construct
each cooling water intake structure at
your facility to a maximum through-
screen design intake velocity of 0.5 ft/s;

(3) You must design and construct
your cooling water intake structure
such that the total design intake flow
from all cooling water intake struc-
tures at your facility meets the fol-
lowing requirements:

(i) For cooling water intake struc-
tures located in a freshwater river or
stream, the total design intake flow
must be no greater than five (5) percent
of the source water annual mean flow;

(ii) For cooling water intake struc-
tures located in a lake or reservoir, the
total design intake flow must not dis-
rupt the natural thermal stratification
or turnover pattern (where present) of
the source water except in cases where
the disruption is determined to be ben-
eficial to the management of fisheries
for fish and shellfish by any fishery
management agency(ies);

(iii) For cooling water intake struc-
tures located in an estuary or tidal
river, the total design intake flow over
one tidal cycle of ebb and flow must be
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no greater than one (1) percent of the
volume of the water column within the
area centered about the opening of the
intake with a diameter defined by the
distance of one tidal excursion at the
mean low water level;

(4) You must select and implement
design and construction technologies
or operational measures for mini-
mizing impingement mortality of fish
and shellfish if:

(i) There are threatened or endan-
gered or otherwise protected federal,
state, or tribal species, or critical habi-
tat for these species, within the hy-
draulic zone of influence of the cooling
water intake structure; or

(ii) Based on information submitted
by any fishery management agency(ies)
or other relevant information, there
are migratory and/or sport or commer-
cial species of impingement concern to
the Director that pass through the hy-
draulic zone of influence of the cooling
water intake structure; or

(iii) It is determined by the Director,
based on information submitted by any
fishery management agency(ies) or
other relevant information, that the
proposed facility, after meeting the
technology-based performance require-
ments in paragraphs (b)(1), (2), and (3)
of this section, would still contribute
unacceptable stress to the protected
species, critical habitat of those spe-
cies, or species of concern;

(5) You must select and implement
design and construction technologies
or operational measures for mini-
mizing entrainment of entrainable life
stages of fish and shellfish if:

(i) There are threatened or endan-
gered or otherwise protected federal,
state, or tribal species, or critical habi-
tat for these species, within the hy-
draulic zone of influence of the cooling
water intake structure; or

(ii) Based on information submitted
by any fishery management agency(ies)
or other relevant information, there
are or would be undesirable cumulative
stressors affecting entrainable life
stages of species of concern to the Di-
rector and the Director determines
that the proposed facility, after meet-
ing the technology-based performance
requirements in paragraphs (b)(1), (2),
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and (3) of this section, would still con-
tribute unacceptable stress to the pro-
tected species , critical habitat of
those species, or these species of con-
cern;

(6) You must submit the application
information required in 40 CFR 122.21(r)
and §125.86(b);

(7 You must implement the moni-

toring requirements specified in
§125.87;

(8) You must implement the record-
keeping requirements specified in
§125.88.

(¢) Track I requirements for new facili-
ties that withdraw greater than 2 mgd
and less than 10 mgd and that choose not
to comply with paragraph (b) of this sec-
tion. You must comply with all the fol-
lowing requirements:

(1) You must design and construct
each cooling water intake structure at
your facility to a maximum through-
screen design intake velocity of 0.5 ft/s;

(2) You must design and construct
your cooling water intake structure
such that the total design intake flow
from all cooling water intake struc-
tures at your facility meets the fol-
lowing requirements:

(i) For cooling water intake struc-
tures located in a freshwater river or
stream, the total design intake flow
must be no greater than five (5) percent
of the source water annual mean flow;

(ii) For cooling water intake struc-
tures located in a lake or reservoir, the
total design intake flow must not dis-
rupt the natural thermal stratification
or turnover pattern (where present) of
the source water except in cases where
the disruption is determined to be ben-
eficial to the management of fisheries
for fish and shellfish by any fishery
management agency(ies);

(iii) For cooling water intake struc-
tures located in an estuary or tidal
river, the total design intake flow over
one tidal cycle of ebb and flow must be
no greater than one (1) percent of the
volume of the water column within the
area centered about the opening of the
intake with a diameter defined by the
distance of one tidal excursion at the
mean low water level;

(3) You must select and implement
design and construction technologies
or operational measures for mini-
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mizing impingement mortality of fish
and shellfish if:

(i) There are threatened or endan-
gered or otherwise protected federal,
state, or tribal species, or critical habi-
tat for these species, within the hy-
draulic zone of influence of the cooling
water intake structure; or

(ii) Based on information submitted
by any fishery management agency(ies)
or other relevant information, there
are migratory and/or sport or commer-
cial species of impingement concern to
the Director that pass through the hy-
draulic zone of influence of the cooling
water intake structure; or

(iii) It is determined by the Director,
based on information submitted by any
fishery management agency(ies) or
other relevant information, that the
proposed facility, after meeting the
technology-based performance require-
ments in paragraphs (c)(1) and (2) of
this section, would still contribute un-
acceptable stress to the protected spe-
cies, critical habitat of those species,
or species of concern;

(4) You must select and implement
design and construction technologies
or operational measures for mini-
mizing entrainment of entrainable life
stages of fish and shellfish;

(5) You must submit the application
information required in 40 CFR 122.21(r)
and §125.86(b)(2), (3), and (4);

(6) You must implement the moni-

toring requirements specified in
§125.87;

(7) You must implement the record-
keeping requirements specified in
§125.88.

(d) Track II. The owner or operator of
a new facility that chooses to comply
under Track II must comply with the
following requirements:

(1) You must demonstrate to the Di-
rector that the technologies employed
will reduce the level of adverse envi-
ronmental impact from your cooling
water intake structures to a level com-
parable to that which you would
achieve were you to implement the re-
quirements of paragraphs (b)(1) and (2)
of this section. This demonstration
must include a showing that the im-
pacts to fish and shellfish, including
important forage and predator species,
within the watershed will be com-
parable to those which would result if
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you were to implement the require-
ments of paragraphs (b)(1) and (2) of
this section. The Director will consider
information provided by any fishery
management agency and may also con-
sider data and information from other
sources.

(2) You must design and construct
your cooling water intake structure
such that the total design intake flow
from all cooling water intake struc-
tures at your facility meet the fol-
lowing requirements:

(i) For cooling water intake struc-
tures located in a freshwater river or
stream, the total design intake flow
must be no greater than five (5) percent
of the source water annual mean flow;

(ii) For cooling water intake struc-
tures located in a lake or reservoir, the
total design intake flow must not dis-
rupt the natural thermal stratification
or turnover pattern (where present) of
the source water except in cases where
the disruption is determined to be ben-
eficial to the management of fisheries
for fish and shellfish by any fishery
management agency(ies);

(iii) For cooling water intake struc-
tures located in an estuary or tidal
river, the total design intake flow over
one tidal cycle of ebb and flow must be
no greater than one (1) percent of the
volume of the water column within the
area centered about the opening of the
intake with a diameter defined by the
distance of one tidal excursion at the
mean low water level.

(3) You must submit the application
information required in 40 CFR 122.21(r)
and §125.86(c).

(4) You must implement the moni-

toring requirements specified in
§125.87.

(5) You must implement the record-
keeping requirements specified in
§125.88.

(e) You must comply with any more
stringent requirements relating to the
location, design, construction, and ca-
pacity of a cooling water intake struc-
ture or monitoring requirements at a
new facility that the Director deems
are reasonably necessary to comply
with any provision of state law, includ-
ing compliance with applicable state
water quality standards (including des-

§125.86
ignated uses, criteria, and
antidegradation requirements).

[66 FR 65338, Dec. 18, 2001, as amended at 68
FR 36754, June 19, 2003; 79 FR 48429, Aug. 15,
2014]

§125.85 May alternative requirements
be authorized?

(a) Any interested person may re-
quest that alternative requirements
less stringent than those specified in
§125.84(a) through (e) be imposed in the
permit. The Director may establish al-
ternative requirements less stringent
than the requirements of §125.84(a)
through (e) only if:

(1) There is an applicable require-
ment under §125.84(a) through (e);

(2) The Director determines that data
specific to the facility indicate that
compliance with the requirement at
issue would result in compliance costs
wholly out of proportion to the costs
EPA considered in establishing the re-
quirement at issue or would result in
significant adverse impacts on local air
quality, significant adverse impacts on
local water resources other than im-
pingement or entrainment, or signifi-
cant adverse impacts on local energy
markets;

(3) The alternative requirement re-
quested is no less stringent than justi-
fied by the wholly out of proportion
cost or the significant adverse impacts
on local air quality, significant adverse
impacts on local water resources other
than impingement or entrainment, or
significant adverse impacts on local
energy markets; and

(4) The alternative requirement will
ensure compliance with other applica-
ble provisions of the Clean Water Act
and any applicable requirement of
state law.

(b) The burden is on the person re-
questing the alternative requirement
to demonstrate that alternative re-
quirements should be authorized.

[66 FR 65338, Dec. 18, 2001, as amended at 68
FR 36755, June 19, 2003]

§125.86 As an owner or operator of a
new facility, what must I collect
and submit when I apply for my
new or reissued NPDES permit?

(a)(1) As an owner or operator of a
new facility, you must submit to the
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Director a statement that you intend
to comply with either:

(i) The Track I requirements for new
facilities that withdraw equal to or
greater than 10 MGD in §125.84(b);

(ii) The Track I requirements for new
facilities that withdraw greater than 2
mgd and less than 10 mgd in §125.84(c);

(2) You must also submit the applica-
tion information required by 40 CFR
122.21(r) and the information required
in either paragraph (b) of this section
for Track I or paragraph (c) of this sec-
tion for Track II when you apply for a
new or reissued NPDES permit in ac-
cordance with 40 CFR 122.21.

(b) Track I application requirements.
To demonstrate compliance with Track
I requirements in §125.84(b) or (c), you
must collect and submit to the Direc-
tor the information in paragraphs (b)(1)
through (4) of this section.

(1) Flow reduction information. If you
must comply with the flow reduction
requirements in §125.84(b)(1), you must
submit the following information to
the Director to demonstrate that you
have reduced your flow to a level com-
mensurate with that which can be at-
tained by a closed-cycle recirculating
cooling water system:

(i) A narrative description of your
system that has been designed to re-
duce your intake flow to a level com-
mensurate with that which can be at-
tained by a closed-cycle recirculating
cooling water system and any engi-
neering calculations, including docu-
mentation demonstrating that your
make-up and blowdown flows have been
minimized; and

(ii) If the flow reduction requirement
is met entirely, or in part, by reusing
or recycling water withdrawn for cool-
ing purposes in subsequent industrial
processes, you must provide docu-
mentation that the amount of cooling
water that is not reused or recycled
has been minimized.

(2) Velocity information. You must
submit the following information to
the Director to demonstrate that you
are complying with the requirement to
meet a maximum through-screen de-
sign intake velocity of no more than
0.5 ft/s at each cooling water intake
structure as required in §125.84(b)(2)
and (c)(1):
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(i) A narrative description of the de-
sign, structure, equipment, and oper-
ation used to meet the velocity re-
quirement; and

(ii) Design calculations showing that
the velocity requirement will be met at
minimum ambient source water sur-
face elevations (based on best profes-
sional judgement using available
hydrological data) and maximum head
loss across the screens or other device.

(3) Source waterbody flow information.
You must submit to the Director the
following information to demonstrate
that your cooling water intake struc-
ture meets the flow requirements in
§125.84(b)(3) or (c)(2).

(i) If your cooling water intake struc-
ture is located in a freshwater river or
stream, you must provide the annual
mean flow and any supporting docu-
mentation and engineering calcula-
tions to show that your cooling water
intake structure meets the flow re-
quirements;

(ii) If your cooling water intake
structure is located in an estuary or
tidal river, you must provide the mean
low water tidal excursion distance and
any supporting documentation and en-
gineering calculations to show that
your cooling water intake structure fa-
cility meets the flow requirements; and

(iii) If your cooling water intake
structure is located in a lake or res-
ervoir, you must provide a narrative
description of the water body thermal
stratification, and any supporting doc-
umentation and engineering calcula-
tions to show that the natural thermal
stratification and turnover pattern will
not be disrupted by the total design in-
take flow. In cases where the disrup-
tion is determined to be beneficial to
the management of fisheries for fish
and shellfish you must provide sup-
porting documentation and include a
written concurrence from any fisheries
management agency(ies) with responsi-
bility for fisheries potentially affected
by your cooling water intake struc-
ture(s).

(4) Design and Construction Technology
Plan. To comply with §125.84(b)(4) and
(5), or (c)(3) and (c)(4), you must submit
to the Director the following informa-
tion in a Design and Construction
Technology Plan:
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(i) Information to demonstrate
whether or not you meet the criteria in
§125.84(b)(4) and (b)(5), or (c)3) and
(e)(4);

(ii) Delineation of the hydraulic zone
of influence for your cooling water in-
take structure;

(iii) The owner or operator of a new
facility required to install design and
construction technologies and/or oper-
ational measures must develop a plan
which explains the technologies and
measures selected; this plan shall be
based on information collected for the
Source Water Biological Baseline Char-
acterization required by 40 CFR
122.21(r)(4). Examples of appropriate
technologies include, but are not lim-
ited to, wedgewire screens, fine mesh
screens, fish handling and return sys-
tems, barrier nets, aquatic filter bar-
rier systems, etc. Examples of appro-
priate operational measures include,
but are not limited to, seasonal shut-
downs or reductions in flow, and con-
tinuous operations of screens, etc. The
plan must contain the following infor-
mation:

(A) A narrative description of the de-
sign and operation of the design and
construction technologies, including
fish-handling and return systems, that
you will use to maximize the survival
of those species expected to be most
susceptible to impingement. Provide
species-specific information that dem-
onstrates the efficacy of the tech-
nology;

(B) A narrative description of the de-
sign and operation of the design and
construction technologies that you will
use to minimize entrainment of those
species expected to be the most suscep-
tible to entrainment. Provide species-
specific information that demonstrates
the efficacy of the technology; and

(C) Design calculations, drawings,
and estimates to support the descrip-
tions provided in paragraphs
(b)(4)(iii)(A) and (B) of this section.

(c) Application requirements for Track
II. If you have chosen to comply with
the requirements of Track II in
§125.84(d) you must collect and submit
the following information:

(1) Source waterbody flow information.
You must submit to the Director the
following information to demonstrate
that your cooling water intake struc-

§125.86

ture meets the source water body re-
quirements in §125.84(d)(2):

(i) If your cooling water intake struc-
ture is located in a freshwater river or
stream, you must provide the annual
mean flow and any supporting docu-
mentation and engineering calcula-
tions to show that your cooling water
intake structure meets the flow re-
quirements;

(ii) If your cooling water intake
structure is located in an estuary or
tidal river, you must provide the mean
low water tidal excursion distance and
any supporting documentation and en-
gineering calculations to show that
your cooling water intake structure fa-
cility meets the flow requirements; and

(iii) If your cooling water intake
structure is located in a lake or res-
ervoir, you must provide a narrative
description of the water body thermal
stratification, and any supporting doc-
umentation and engineering calcula-
tions to show that the natural thermal
stratification and thermal or turnover
pattern will not be disrupted by the
total design intake flow. In cases where
the disruption is determined to be ben-
eficial to the management of fisheries
for fish and shellfish you must provide
supporting documentation and include
a written concurrence from any fish-
eries management agency(ies) with re-
sponsibility for fisheries potentially af-
fected by your cooling water intake
structure(s).

(2) Track II Comprehensive Demonstra-
tion Study. You must perform and sub-
mit the results of a Comprehensive
Demonstration Study (Study). This in-
formation is required to characterize
the source water baseline in the vicin-
ity of the cooling water intake struc-
ture(s), characterize operation of the
cooling water intake(s), and to confirm
that the technology(ies) proposed and/
or implemented at your cooling water
intake structure reduce the impacts to
fish and shellfish to levels comparable
to those you would achieve were you to
implement the requirements in
§125.84(b)(1)and (2) of Track I. To meet
the ‘‘comparable level” requirement,
you must demonstrate that:

(i) You have reduced both impinge-
ment mortality and entrainment of all
life stages of fish and shellfish to 90
percent or greater of the reduction
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that would be achieved
§125.84(b)(1) and (2); or

(ii) [Reserved]

(iii) You must develop and submit a
plan to the Director containing a pro-
posal for how information will be col-
lected to support the study. The plan
must include:

(A) A description of the proposed and/
or implemented technology(ies) to be
evaluated in the Study;

(B) A list and description of any his-
torical studies characterizing the phys-
ical and biological conditions in the vi-
cinity of the proposed or actual intakes
and their relevancy to the proposed
Study. If you propose to rely on exist-
ing source water body data, it must be
no more than 5 years old, you must
demonstrate that the existing data are
sufficient to develop a scientifically
valid estimate of potential impinge-
ment and entrainment impacts, and
provide documentation showing that
the data were collected using appro-
priate quality assurance/quality con-
trol procedures;

(C) Any public participation or con-
sultation with Federal or State agen-
cies undertaken in developing the plan;
and

(D) A sampling plan for data that
will be collected using actual field
studies in the source water body. The
sampling plan must document all
methods and quality assurance proce-
dures for sampling, and data analysis.
The sampling and data analysis meth-
ods you propose must be appropriate
for a quantitative survey and based on
consideration of methods used in other
studies performed in the source water
body. The sampling plan must include
a description of the study area (includ-
ing the area of influence of the cooling
water intake structure and at least 100
meters beyond); taxonomic identifica-
tion of the sampled or evaluated bio-
logical assemblages (including all life
stages of fish and shellfish); and sam-
pling and data analysis methods; and

(iv) You must submit documentation
of the results of the Study to the Di-
rector. Documentation of the results of
the Study must include:

(A) Source Water Biological Study. The
Source Water Biological Study must
include:

through
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(I) A taxonomic identification and
characterization of aquatic biological
resources including: a summary of his-
torical and contemporary aquatic bio-
logical resources; determination and
description of the target populations of
concern (those species of fish and shell-
fish and all life stages that are most
susceptible to impingement and en-
trainment); and a description of the
abundance and temporal/spatial char-
acterization of the target populations
based on the collection of multiple
years of data to capture the seasonal
and daily activities (e.g., spawning,
feeding and water column migration)
of all life stages of fish and shellfish
found in the vicinity of the cooling
water intake structure;

(2) An identification of all threatened
or endangered species that might be
susceptible to impingement and en-
trainment by the proposed cooling
water intake structure(s); and

(3) A description of additional chem-
ical, water quality, and other anthro-

pogenic stresses on the source
waterbody.
(B) Evaluation of potential cooling

water intake structure effects. This eval-
uation will include:

(I) Calculations of the reduction in
impingement mortality and entrain-
ment of all life stages of fish and shell-
fish that would need to be achieved by
the technologies you have selected to
implement to meet requirements under
Track II. To do this, you must deter-
mine the reduction in impingement
mortality and entrainment that would
be achieved by implementing the re-
quirements of §125.84(b)(1) and (2) of
Track I at your site.

(2) An engineering estimate of effi-
cacy for the proposed and/or imple-
mented technologies used to minimize
impingement mortality and entrain-
ment of all life stages of fish and shell-
fish and maximize survival of impinged
life stages of fish and shellfish. You
must demonstrate that the tech-
nologies reduce impingement mor-
tality and entrainment of all life
stages of fish and shellfish to a com-
parable level to that which you would
achieve were you to implement the re-
quirements in §125.84(b)(1) and (2) of
Track I. The efficacy projection must
include a site-specific evaluation of

392



Environmental Protection Agency

technology(ies) suitability for reducing
impingement mortality and entrain-
ment based on the results of the Source
Water Biological Study in paragraph
(¢)(2)(iv)(A) of this section. Efficacy es-
timates may be determined based on
case studies that have been conducted
in the vicinity of the cooling water in-
take structure and/or site-specific
technology prototype studies.

(C) [Reserved]

(D) Verification monitoring plan. You
must include in the Study the fol-
lowing:

(I) A plan to conduct, at a minimum,
two years of monitoring to verify the
full-scale performance of the proposed
or implemented technologies, oper-
ational measures. The verification
study must begin at the start of oper-
ations of the cooling water intake
structure and continue for a sufficient
period of time to demonstrate that the
facility is reducing the level of im-
pingement and entrainment to the
level documented in paragraph
(©)(2)(iv)(B) of this section. The plan
must describe the frequency of moni-
toring and the parameters to be mon-
itored. The Director will use the
verification monitoring to confirm
that you are meeting the level of im-
pingement mortality and entrainment
reduction required in §125.84(d), and
that the operation of the technology
has been optimized.

(2)[Reserved]

[66 FR 65338, Dec. 18, 2001, as amended at 79
FR 48429, Aug. 15, 2014]

§125.87 As an owner or operator of a
new facility, must I perform moni-
toring?

As an owner or operator of a new fa-
cility, you will be required to perform
monitoring to demonstrate your com-
pliance with the requirements specified
in §125.84.

(a) Biological monitoring. You must
monitor both impingement and en-
trainment of the commercial, rec-
reational, and forage base fish and
shellfish species identified in either the
Source Water Baseline Biological Char-
acterization data required by 40 CFR
122.21(r)(4) or the Comprehensive Dem-
onstration Study required by
§125.86(c)(2), depending on whether you
chose to comply with Track I or Track

§125.87

II. The monitoring methods used must
be consistent with those used for the
Source Water Baseline Biological Char-
acterization data required in 40 CFR
122.21(r)(4) or the Comprehensive Dem-
onstration Study required by
§125.86(c)(2). You must follow the moni-
toring frequencies identified below for
at least two (2) years after the initial
permit issuance. After that time, the
Director may approve a request for less
frequent sampling in the remaining
years of the permit term and when the
permit is reissued, if the Director de-
termines the supporting data show
that less frequent monitoring would
still allow for the detection of any sea-
sonal and daily variations in the spe-
cies and numbers of individuals that
are impinged or entrained.

(1) Impingement sampling. You must
collect samples to monitor impinge-
ment rates (simple enumeration) for
each species over a 24-hour period and
no less than once per month when the
cooling water intake structure is in op-
eration.

(2) Entrainment sampling. You must
collect samples at least biweekly to
monitor entrainment rates (simple
enumeration) for each species over a
24-hour period during the primary pe-
riod of reproduction, larval recruit-
ment, and peak abundance identified
during the Source Water Baseline Bio-
logical Characterization required by 40
CFR 122.21(r)(4) or the Comprehensive
Demonstration Study required in
§125.86(c)(2). You must collect samples
only when the cooling water intake
structure is in operation.

(b) Velocity monitoring. If your facility
uses surface intake screen systems,
you must monitor head loss across the
screens and correlate the measured
value with the design intake velocity.
The head loss across the intake screen
must be measured at the minimum am-
bient source water surface elevation
(best professional judgment based on
available hydrological data). The max-
imum head loss across the screen for
each cooling water intake structure
must be used to determine compliance
with the velocity requirement in
§125.84(b)(2) or (c)(1). If your facility
uses devices other than surface intake
screens, you must monitor velocity at
the point of entry through the device.
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You must monitor head loss or velocity
during initial facility startup, and
thereafter, at the frequency specified
in your NPDES permit, but no less
than once per quarter.

(c) Visual or remote inspections. You
must either conduct visual inspections
or employ remote monitoring devices
during the period the cooling water in-
take structure is in operation. You
must conduct visual inspections at
least weekly to ensure that any design
and construction technologies required
in §125.84(b)(4) and (5), or (c)(3) and (4)
are maintained and operated to ensure
that they will continue to function as
designed. Alternatively, you must in-
spect via remote monitoring devices to
ensure that the impingement and en-
trainment technologies are functioning
as designed.

[66 FR 65338, Dec. 18, 2001, as amended at 79
FR 48429, Aug. 15, 2014]

§125.88 As an owner or operator of a
new facility, must I keep records
and report?

As an owner or operator of a new fa-
cility you are required to keep records
and report information and data to the
Director as follows:

(a) You must keep records of all the
data used to complete the permit appli-
cation and show compliance with the
requirements, any supplemental infor-
mation developed under §125.86, and
any compliance monitoring data sub-
mitted under §125.87, for a period of at
least three (3) years from the date of
permit issuance. The Director may re-
quire that these records be kept for a
longer period.

(b) You must provide the following to
the Director in a yearly status report:

(1) Biological monitoring records for
each cooling water intake structure as
required by §125.87(a);

(2) Velocity and head loss monitoring
records for each cooling water intake
structure as required by §125.87(b); and

(3) Records of visual or remote in-
spections as required in §125.87(c).

§125.89 As the Director, what must I
do to comply with the requirements
of this subpart?

(a) Permit application. As the Direc-
tor, you must review materials sub-
mitted by the applicant under 40 CFR
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122.21(r)(4) and §125.86 at the time of
the initial permit application and be-
fore each permit renewal or reissuance.

(1) After receiving the initial permit
application from the owner or operator
of a new facility, the Director must de-
termine applicable standards in §125.84
to apply to the new facility. In addi-
tion, the Director must review mate-
rials to determine compliance with the
applicable standards.

(2) For each subsequent permit re-
newal, the Director must review the
application materials and monitoring
data to determine whether require-
ments, or additional requirements, for
design and construction technologies
or operational measures should be in-
cluded in the permit.

(3) For Track II facilities, the Direc-
tor may review the information collec-
tion proposal plan required by
§125.86(c)(2)(iii). The facility may ini-
tiate sampling and data collection ac-
tivities prior to receiving comment
from the Director.

(b) Permitting requirements. Section
316(b) requirements are implemented
for a facility through an NPDES per-
mit. As the Director, you must deter-
mine, based on the information sub-
mitted by the new facility in its permit
application, the appropriate require-
ments and conditions to include in the
permit based on the track (Track I or
Track II) the new facility has chosen to
comply with. The following require-
ments must be included in each permit:

(1) Cooling water intake structure re-
quirements. At a minimum, the permit
conditions must include the perform-
ance standards that implement the re-
quirements of §125.84(b)(1), (2), (3), (4)
and (b); §125.84(c)(1), (2), (3) and (4); or
§125.84(d)(1) and (2). In determining
compliance with proportional flow re-
quirement in §§125.84(b)(3)(ii); (c)(2)(ii);
and (d)(2)(ii), the director must con-
sider anthropogenic factors (those not
considered ‘‘natural’’) unrelated to the
new facility’s cooling water intake
structure that can influence the occur-
rence and location of a thermocline.
These include source water inflows,
other water withdrawals, managed
water uses, wastewater discharges, and
flow/level management practices (e.g.,
some reservoirs release water from
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below the surface, close to the deepest
areas).

(i) If an owner or operator of a facil-
ity chooses Track I, you must review
the Design and Construction Tech-
nology Plan required in §125.86(b)(4) to
evaluate the suitability and feasibility
of the technology proposed to minimize
impingement mortality and entrain-
ment of all life stages of fish and shell-
fish. In the first permit issued, you
must put a condition requiring the fa-
cility to reduce impingement mor-
tality and entrainment commensurate
with the implementation of the tech-
nologies in the permit. Under subse-
quent permits, the Director must re-
view the performance of the tech-
nologies implemented and require addi-
tional or different design and construc-
tion technologies, if needed to mini-
mize impingement mortality and en-
trainment of all life stages of fish and
shellfish. In addition, you must con-
sider whether more stringent condi-
tions are reasonably necessary in ac-
cordance with §125.84(e).

(ii) If an owner or operator of a facil-
ity chooses Track II, you must review
the information submitted with the
Comprehensive Demonstration Study
required in §125.86(c)(2) and evaluate
the suitability of the proposed design
and construction technologies and
operational measures to determine
whether they will reduce both impinge-
ment mortality and entrainment of all
life stages of fish and shellfish to 90
percent or greater of the reduction
that could be achieved through Track
I. In addition, you must review the
Verification  Monitoring Plan in
§125.86(c)(2)(iv)(D) and require that the
proposed monitoring begin at the start
of operations of the cooling water in-
take structure and continue for a suffi-
cient period of time to demonstrate
that the technologies and operational
measures meet the requirements in
§125.84(d)(1). Under subsequent permits,
the Director must review the perform-
ance of the additional and/or different
technologies or measures used and de-
termine that they reduce the level of
adverse environmental impact from
the cooling water intake structures to
a comparable level that the facility
would achieve were it to implement

§125.90

the requirements of §125.84(b)(1) and
(2).

(2) Monitoring conditions. At a min-
imum, the permit must require the per-
mittee to perform the monitoring re-
quired in §125.87. You may modify the
monitoring program when the permit
is reissued and during the term of the
permit based on changes in physical or
biological conditions in the vicinity of
the cooling water intake structure.
The Director may require continued
monitoring based on the results of the
Verification  Monitoring Plan in
§125.86(c)(2)(iv)(D).

(38) Record keeping and reporting. At a
minimum, the permit must require the
permittee to report and keep records as
required by §125.88.

[66 FR 65338, Dec. 18, 2001, as amended at 79
FR 48429, Aug. 15, 2014]

Subpart J—Requirements Applica-
ble to Cooling Water Intake
Structures for Existing Facilities
Under Section 316(b) of the
Clean Water Act

SOURCE: 79 FR 48430, Aug. 15, 2014, unless
otherwise noted.

§125.90 Purpose of this subpart.

(a) This subpart establishes the sec-
tion 316(b) requirements that apply to
cooling water intake structures at ex-
isting facilities that are subject to this
subpart. These requirements include a
number of components. These include
standards for minimizing adverse envi-
ronmental impact associated with the
use of cooling water intake structures
and required procedures (e.g., permit
application requirements, information
submission requirements) for estab-
lishing the appropriate technology re-
quirements at certain specified facili-
ties as well as monitoring, reporting,
and recordkeeping requirements to
demonstrate compliance. In combina-
tion, these components represent the
best technology available for mini-
mizing adverse environmental impact
associated with the use of cooling
water intake structures at existing fa-
cilities. These requirements are to be
established and implemented in Na-
tional Pollutant Discharge Elimination
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System (NPDES) permits issued under
the Clean Water Act (CWA).

(b) Cooling water intake structures
not subject to requirements under
§§125.94 through 125.99 or subparts I or
N of this part must meet requirements
under section 316(b) of the CWA estab-
lished by the Director on a case-by-
case, best professional judgment (BPJ)
basis.

(c) Nothing in this subpart shall be
construed to preclude or deny the right
under section 510 of the CWA of any
State or political subdivision of a State
or any interstate agency to adopt or
enforce any requirement with respect
to control or abatement of pollution
that is more stringent than required by
Federal law.

Note to §125.90. This regulation does
not authorize take, as defined by the
Endangered Species Act, 16 TU.S.C.
15632(19). The U.S. Fish and Wildlife
Service and National Marine Fisheries
Service have determined that any im-
pingement (including entrapment) or
entrainment of Federally-listed species
constitutes take. Such take may be au-
thorized pursuant to the conditions of
a permit issued under 16 U.S.C. 15639(a)
or where consistent with an Incidental
Take Statement contained in a Bio-
logical Opinion pursuant to 16 U.S.C.
1536(0).

§125.91 Applicability.

(a) The owner or operator of an exist-
ing facility, as defined in §125.92(k), is
subject to the requirements at §§125.94
through 125.99 if:

(1) The facility is a point source;

(2) The facility uses or proposes to
use one or more cooling water intake
structures with a cumulative design in-
take flow (DIF) of greater than 2 mil-
lion gallons per day (mgd) to withdraw
water from waters of the TUnited
States; and

(3) Twenty-five percent or more of
the water the facility withdraws on an
actual intake flow basis is used exclu-
sively for cooling purposes.

(b) Use of a cooling water intake
structure includes obtaining cooling
water by any sort of contract or ar-
rangement with one or more inde-
pendent suppliers of cooling water if
the independent supplier withdraws
water from waters of the United States
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but is not itself a new or existing facil-
ity as defined in subparts I or J of this
part, except as provided in paragraphs
(c) and (d) of this section. An owner or
operator of an existing facility may
not circumvent these requirements by
creating arrangements to receive cool-
ing water from an entity that is not
itself a facility subject to subparts I or
J of this part.

(c) Obtaining cooling water from a
public water system, using reclaimed
water from wastewater treatment fa-
cilities or desalination plants, or recy-
cling treated process wastewater efflu-
ent as cooling water does not con-
stitute use of a cooling water intake
structure for purposes of this subpart.

(d) This subpart does not apply to off-
shore seafood processing facilities, off-
shore liquefied natural gas terminals,
and offshore oil and gas extraction fa-
cilities that are existing facilities as
defined in §125.92(k). The owners and
operators of such facilities must meet
requirements established by the Direc-
tor on a case-by-case, best professional
judgment (BPJ) basis.

§125.92

In addition to the definitions pro-
vided in 40 CFR 122.2, the following spe-
cial definitions apply to this subpart:

(a) Actual Intake Flow (AIF) means
the average volume of water withdrawn
on an annual basis by the cooling
water intake structures over the past
three years. After October 14, 2019, Ac-
tual Intake Flow means the average vol-
ume of water withdrawn on an annual
basis by the cooling water intake
structures over the previous five years.
Actual intake flow is measured at a lo-
cation within the cooling water intake
structure that the Director deems ap-
propriate. The calculation of actual in-
take flow includes days of zero flow.
ATF does not include flows associated
with emergency and fire suppression
capacity.

(b) All life stages of fish and shellfish
means eggs, larvae, juveniles, and
adults. It does not include members of
the infraclass Cirripedia in the sub-
phylum Crustacea (barnacles), green
mussels (Perna viridis), or zebra mussels
(Dreissena polymorpha). The Director
may determine that all life stages of

Special definitions.
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fish and shellfish does not
other specified nuisance species.

(c) Closed-cycle recirculating system
means a system designed and properly
operated using minimized make-up and
blowdown flows withdrawn from a
water of the United States to support
contact or non-contact cooling uses
within a facility, or a system designed
to include certain impoundments. A
closed-cycle recirculating system
passes cooling water through the con-
denser and other components of the
cooling system and reuses the water
for cooling multiple times.

(1) Closed-cycle recirculating system in-
cludes a facility with wet, dry, or hy-
brid cooling towers, a system of im-
poundments that are not waters of the
United States, or any combination
thereof. A properly operated and main-
tained closed-cycle recirculating sys-
tem withdraws new source water
(make-up water) only to replenish
losses that have occurred due to blow-
down, drift, and evaporation. If waters
of the United States are withdrawn for
purposes of replenishing losses to a
closed-cycle recirculating system other
than those due to blowdown, drift, and
evaporation from the cooling system,
the Director may determine a cooling
system is a closed-cycle recirculating
system if the facility demonstrates to
the satisfaction of the Director that
make-up water withdrawals attributed
specifically to the cooling portion of
the cooling system have been mini-
mized.

(2) Closed-cycle recirculating system
also includes a system with impound-
ments of waters of the U.S. where the
impoundment was constructed prior to
October 14, 2014 and created for the
purpose of serving as part of the cool-
ing water system as documented in the
project purpose statement for any re-
quired Clean Water Act section 404 per-
mit obtained to construct the im-
poundment. In the case of an impound-
ment whose construction pre-dated the
CWA requirement to obtain a section
404 permit, documentation of the
project’s purpose must be dem-
onstrated to the satisfaction of the Di-
rector. This documentation could be
some other license or permit obtained
to lawfully construct the impoundment
for the purposes of a cooling water sys-

include
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tem, or other such evidence as the Di-
rector finds necessary. For impound-
ments constructed in uplands or not in
waters of the United States, no docu-
mentation of a section 404 or other per-
mit is required. If waters of the United
States are withdrawn for purposes of
replenishing losses to a closed-cycle re-
circulating system other than those
due to blowdown, drift, and evapo-
ration from the cooling system, the Di-
rector may determine a cooling system
is a closed-cycle recirculating system
if the facility demonstrates to the sat-
isfaction of the Director that make-up
water withdrawals attributed specifi-
cally to the cooling portion of the cool-
ing system have been minimized.

(d) Contact cooling water means water
used for cooling which comes into di-
rect contact with any raw material,
product, or byproduct. Examples of
contact cooling water may include but
are not limited to quench water at fa-
cilities, cooling water in a cracking
unit, and cooling water directly added
to food and agricultural products proc-
essing.

(e) Cooling water means water used
for contact or non-contact cooling, in-
cluding water used for equipment cool-
ing, evaporative cooling tower makeup,
and dilution of effluent heat content.
The intended use of the cooling water
is to absorb waste heat rejected from
the process or processes used, or from
auxiliary operations on the facility’s
premises. Cooling water obtained from
a public water system, reclaimed water
from wastewater treatment facilities
or desalination plants, treated effluent
from a manufacturing facility, or cool-
ing water that is used in a manufac-
turing process either before or after it
is used for cooling as process water, is
not considered cooling water for the
purposes of calculating the percentage
of a facility’s intake flow that is used
for cooling purposes in §125.91(a)(3).

(f) Cooling water intake structure
means the total physical structure and
any associated constructed waterways
used to withdraw cooling water from
waters of the United States. The cool-
ing water intake structure extends
from the point at which water is first
withdrawn from waters of the United
States up to, and including the intake
pumps.
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(g) Design intake flow (DIF) means the
value assigned during the cooling
water intake structure design to the
maximum instantaneous rate of flow of
water the cooling water intake system
is capable of withdrawing from a
source waterbody. The facility’s DIF
may be adjusted to reflect permanent
changes to the maximum capabilities
of the cooling water intake system to
withdraw cooling water, including
pumps permanently removed from
service, flow limit devices, and phys-
ical limitations of the piping. DIF does
not include values associated with
emergency and fire suppression capac-
ity or redundant pumps (i.e., back-up
pumps).

(h) Entrainment means any life stages
of fish and shellfish in the intake water
flow entering and passing through a
cooling water intake structure and
into a cooling water system, including
the condenser or heat exchanger.
Entrainable organisms include any or-
ganisms potentially subject to entrain-
ment. For purposes of this subpart, en-
trainment excludes those organisms
that are collected or retained by a
sieve with maximum opening dimen-
sion of 0.56 inches. Examples of sieves
meeting this definition include but are
not limited to a 3s inch square mesh, or
a Y2 by Va4 inch mesh. A facility must
use the same mesh size when counting
entrainment as is used when counting
impingement.

(1) Entrainment mortality means death
as a result of entrainment through the
cooling water intake structure, or
death as a result of exclusion from the
cooling water intake structure by fine
mesh screens or other protective de-
vices intended to prevent the passage
of entrainable organisms through the
cooling water intake structure.

(j) Entrapment means the condition
where impingeable fish and shellfish
lack the means to escape the cooling
water intake. Entrapment includes but
is not limited to: Organisms caught in
the bucket of a traveling screen and
unable to reach a fish return; orga-
nisms caught in the forebay of a cool-
ing water intake system without any
means of being returned to the source
waterbody without experiencing mor-
tality; or cooling water intake systems
where the velocities in the intake pipes
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or in any channels leading to the
forebay prevent organisms from being
able to return to the source waterbody
through the intake pipe or channel.

(k) Existing facility means any facility
that commenced construction as de-
scribed in 40 CFR 122.29(b)(4) on or be-
fore January 17, 2002 (or July 17, 2006
for an offshore oil and gas extraction
facility) and any modification of, or
any addition of a unit at such a facil-
ity. A facility built adjacent to another
facility would be a new facility while
the original facility would remain as
an exiting facility for purposes of this
subpart. A facility cannot both be an
existing facility and a new facility as
defined at §125.83.

(1) Flow reduction means any modi-
fication to a cooling water intake
structure or its operation that serves
to reduce the volume of cooling water
withdrawn. Examples include, but are
not limited to, variable speed pumps,
seasonal flow reductions, wet cooling
towers, dry cooling towers, hybrid
cooling towers, unit closures, or substi-
tution for withdrawals by reuse of ef-
fluent from a nearby facility.

(m) Fragile species means those spe-
cies of fish and shellfish that are least
likely to survive any form of impinge-
ment. For purposes of this subpart,
fragile species are defined as those with
an impingement survival rate of less
than 30 percent, including but not lim-
ited to alewife, American shad, Atlan-
tic herring, Atlantic long-finned squid,
Atlantic menhaden, bay anchovy,
blueback herring, bluefish, butterfish,
gizzard shad, grey snapper, hickory
shad, menhaden, rainbow smelt, round
herring, and silver anchovy.

(n) Impingement means the entrap-
ment of any life stages of fish and
shellfish on the outer part of an intake
structure or against a screening device
during periods of intake water with-
drawal. For purposes of this subpart,
impingement includes those organisms
collected or retained on a sieve with
maximum distance in the opening of
0.56 inches, and excludes those orga-
nisms that pass through the sieve. Ex-
amples of sieves meeting this defini-
tion include but are not limited to a 3
inch square mesh, or a Y% by % inch
mesh. This definition is intended to
prevent the conversion of entrainable
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organisms to counts of impingement or
impingement mortality. The owner or
operator of a facility must use a sieve
with the same mesh size when counting
entrainment as is used when counting
impingement.

(0) Impingement mortality (IM) means
death as a result of impingement. Im-
pingement mortality also includes or-
ganisms removed from their natural
ecosystem and lacking the ability to
escape the cooling water intake sys-
tem, and thus subject to inevitable
mortality.

(p) Independent supplier means an en-
tity, other than the regulated facility,
that owns and operates its own cooling
water intake structure and directly
withdraws water from waters of the
United States. The supplier provides
the cooling water to other facilities for
their use, but may itself also use a por-
tion of the water. An entity that pro-
vides potable water to residential popu-
lations (e.g., public water system) is
not a supplier for purposes of this sub-
part.

(@) Latent mortality means the de-
layed mortality of organisms that were
initially alive upon being impinged or
entrained but that do not survive the
delayed effects of impingement and en-
trainment during an extended holding
period. Delayed effects of impingement
and entrainment include but are not
limited to temperature change, phys-
ical stresses, and chemical stresses.

(r) Minimize means to reduce to the
smallest amount, extent, or degree rea-
sonably possible.

(s) Modified traveling screen means a
traveling water screen that incor-
porates measures protective of fish and
shellfish, including but not limited to:
Screens with collection buckets or
equivalent mechanisms designed to
minimize turbulence to aquatic life;
addition of a guard rail or barrier to
prevent loss of fish from the collection
system; replacement of screen panel
materials with smooth woven mesh,
drilled mesh, molded mesh, or similar
materials that protect fish from de-
scaling and other abrasive injury; con-
tinuous or near-continuous rotation of
screens and operation of fish collection
equipment to ensure any impinged or-
ganisms are recovered as soon as prac-
tical; a low pressure wash or gentle
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vacuum to remove fish prior to any
high pressure spray to remove debris
from the screens; and a fish handling
and return system with sufficient
water flow to return the fish directly
to the source water in a manner that
does not promote predation or re-im-
pingement of the fish, or require a
large vertical drop. The Director may
approve of fish being returned to water
sources other than the original source
water, taking into account any rec-
ommendations from the Services with
respect to endangered or threatened
species. Examples of modified traveling
screens include, but are not limited to:
Modified Ristroph screens with a fish
handling and return system, dual flow
screens with smooth mesh, and rotary
screens with fish returns or vacuum re-
turns.

(t) Moribund means dying; close to
death.

(u) New wunit means a new ‘‘stand-
alone’” unit at an existing facility
where construction of the new unit be-
gins after October 14, 2014 and that does
not otherwise meet the definition of a
new facility at §125.83 or is not other-
wise already subject to subpart I of
this part. A stand-alone unit is a sepa-
rate unit that is added to a facility for
either the same general industrial op-
eration or another purpose. A new unit
may have its own dedicated cooling
water intake structure, or the new unit
may use an existing or modified cool-
ing water intake structure.

(v) Offshore velocity cap means a ve-
locity cap located a minimum of 800
feet from the shoreline. A velocity cap
is an open intake designed to change
the direction of water withdrawal from
vertical to horizontal, thereby creating
horizontal velocity patterns that result
in avoidance of the intake by fish and
other aquatic organisms. For purposes
of this subpart, the velocity cap must
use bar screens or otherwise exclude

marine mammals, sea turtles, and
other large aquatic organisms.
(w) Operational measure means a

modification to any operation that
serves to minimize impact to all life
stages of fish and shellfish from the
cooling water intake structure. Exam-
ples of operational measures include, but
are not limited to, more frequent rota-
tion of traveling screens, use of a low
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pressure wash to remove fish prior to
any high pressure spray to remove de-
bris, maintaining adequate volume of
water in a fish return, and debris mini-
mization measures such as air sparging
of intake screens and/or other meas-
ures taken to maintain the design in-
take velocity.

(x) Social benefits means the increase
in social welfare that results from tak-
ing an action. Social benefits include
private benefits and those benefits not
taken into consideration by private de-
cision makers in the actions they
choose to take, including effects occur-
ring in the future. Benefits valuation
involves measuring the physical and bi-
ological effects on the environment
from the actions taken. Benefits are
generally treated one or more of three
ways: A narrative containing a quali-
tative discussion of environmental ef-
fects, a quantified analysis expressed in
physical or biological units, and a mon-
etized benefits analysis in which dollar
values are applied to quantified phys-
ical or biological units. The dollar val-
ues in a social benefits analysis are
based on the principle of willingness-
to-pay (WTP), which captures mone-
tary benefits by measuring what indi-
viduals are willing to forgo in order to
enjoy a particular benefit. Willingness-
to-pay for nonuse values can be meas-
ured using benefits transfer or a stated
preference survey.

(y) Social costs means costs estimated
from the viewpoint of society, rather
than individual stakeholders. Social
cost represents the total burden im-
posed on the economy; it is the sum of
all opportunity costs incurred associ-
ated with taking actions. These oppor-
tunity costs consist of the value lost to
society of all the goods and services
that will not be produced and con-
sumed as a facility complies with per-
mit requirements, and society reallo-
cates resources away from other pro-
duction activities and towards mini-
mizing adverse environmental impacts.

§125.93 [Reserved]

§125.94 As an owner or operator of an
existing facility, what must I do to
comply with this subpart?

(a) Applicable Best Technology Avail-
able for Minimizing Adverse Environ-
mental Impact (BTA) standards. (1) On or
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after October 14, 2014, the owner or op-
erator of an existing facility with a cu-
mulative design intake flow (DIF)
greater than 2 mgd is subject to the
BTA (best technology available) stand-
ards for impingement mortality under
paragraph (c) of this section, and en-
trainment under paragraph (d) of this
section including any measures to pro-
tect Federally-listed threatened and
endangered species and designated crit-
ical habitat established under para-
graph (g) of this section.

(2) Prior to October 14, 2014, the owner
or operator of an existing facility with
a cumulative design intake flow (DIF)
greater than 2 mgd is subject to site-
specific impingement mortality and
entrainment requirements as deter-
mined by the Director on a case-by-
case Best Professional Judgment basis.
The Director’s BTA determination may
be based on consideration of some or
all of the factors at §125.98(f)(2) and (3)
and the requirements of §125.94(c). If
the Director requires additional infor-
mation to make the decision on what
BTA requirements to include in the ap-
plicant’s permit for impingement mor-
tality and entrainment, the Director
should consider whether to require any
of the information at 40 CFR 122.21(r).

(3) The owner or operator of a new
unit is subject to the impingement
mortality and entrainment standards
under paragraph (e) of this section for
all cooling water intake flows used by
the new unit. The remainder of the ex-
isting facility is subject to the im-
pingement mortality standard under
paragraph (c) of this section, and the
entrainment standard under paragraph
(d) of this section. The entire existing
facility including any new units is sub-
ject to any measures to protect Feder-
ally-listed threatened and endangered
species and designated critical habitat
established under paragraph (g) of this
section.

(b) Compliance with BTA standards. (1)
Aligning compliance deadlines for im-
pingement mortality and entrainment re-
quirements. After issuance of a final
permit that establishes the entrain-
ment requirements under §125.94(d),
the owner or operator of an existing fa-
cility must comply with the impinge-
ment mortality standard in §125.94(c)
as soon as practicable. The Director
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may establish interim
milestones in the permit.

(2) After issuance of a final permit es-
tablishing the entrainment require-
ments under §125.94(d), the owner or
operator of an existing facility must
comply with the entrainment standard
as soon as practicable, based on a
schedule of requirements established
by the Director. The Director may es-
tablish interim compliance milestones
in the permit.

(3) The owner or operator of a new
unit at an existing facility must com-
ply with the BTA standards at
§125.94(e) with respect to the new unit
upon commencement of the new unit’s
operation.

(c) BTA Standards for Impingement
Mortality. The owner or operator of an
existing facility must comply with one
of the alternatives in paragraphs (c)(1)
through (7) of this section, except as
provided in paragraphs (c)(11) or (12) of
this section, when approved by the Di-
rector. In addition, a facility may also
be subject to the requirements of para-
graphs (c)(8), (¢)(9), or (g) of this sec-
tion if the Director requires such addi-
tional measures.

(1) Closed-cycle recirculating system. A
facility must operate a closed-cycle re-
circulating system as defined at
§125.92(c). In addition, you must mon-
itor the actual intake flows at a min-
imum frequency of daily. The moni-
toring must be representative of nor-
mal operating conditions, and must in-
clude measuring cooling water with-
drawals, make-up water, and blow
down volume. In lieu of daily intake
flow monitoring, you may monitor
your cycles of concentration at a min-
imum frequency of daily; or

(2) 0.5 Feet Per Second Through-Screen
Design Velocity. A facility must operate
a cooling water intake structure that
has a maximum design through-screen
intake velocity of 0.5 feet per second.
The owner or operator of the facility
must submit information to the Direc-
tor that demonstrates that the max-
imum design intake velocity as water
passes through the structural compo-
nents of a screen measured perpen-
dicular to the screen mesh does not ex-
ceed 0.5 feet per second. The maximum
velocity must be achieved under all
conditions, including during minimum
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ambient source water surface ele-
vations (based on BPJ using
hydrological data) and during periods
of maximum head loss across the
screens or other devices during normal
operation of the intake structure; or

(3) 0.5 Feet Per Second Through-Screen
Actual Velocity. A facility must operate
a cooling water intake structure that
has a maximum through-screen intake
velocity of 0.5 feet per second. The
owner or operator of the facility must
submit information to the Director
that demonstrates that the maximum
intake velocity as water passes
through the structural components of a
screen measured perpendicular to the
screen mesh does not exceed 0.5 feet per
second. The maximum velocity must
be achieved under all conditions, in-
cluding during minimum ambient
source water surface elevations (based
on best professional judgment using
hydrological data) and during periods
of maximum head loss across the
screens or other devices during normal
operation of the intake structure. The
Director may authorize the owner or
operator of the facility to exceed the
0.5 fps velocity at an intake for brief
periods for the purpose of maintaining
the cooling water intake system, such
as backwashing the screen face. If the
intake does not have a screen, the max-
imum intake velocity perpendicular to
the opening of the intake must not ex-
ceed 0.5 feet per second during min-
imum ambient source water surface
elevations. In addition, you must mon-
itor the velocity at the screen at a
minimum frequency of daily. In lieu of
velocity monitoring at the screen face,
you may calculate the through-screen
velocity using water flow, water depth,
and the screen open areas; or

(4) Existing offshore velocity cap. A fa-
cility must operate an existing offshore
velocity cap as defined at §125.92(v)
that was installed on or before October
14, 2014. Offshore velocity caps installed
after October 14, 2014 must make either
a demonstration under paragraph (c)(6)
of this section or meet the performance
standard under paragraph (c)(7) of this
section. In addition, you must monitor
your intake flow at a minimum fre-
quency of daily; or

() Modified traveling screens. A facil-
ity must operate a modified traveling
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screen that the Director determines
meets the definition at §125.92(s) and
that, after review of the information
required in the impingement technology
performance optimication study at 40
CFR 122.21(r)(6)(i), the Director deter-
mines is the best technology available
for impingement reduction at the site.
As the basis for the Director’s deter-
mination, the owner or operator of the
facility must demonstrate the tech-
nology is or will be optimized to mini-
mize impingement mortality of all
non-fragile species. The Director must
include verifiable and enforceable per-
mit conditions that ensure the tech-
nology will perform as demonstrated;
or

(6) Systems of technologies as the BTA
for impingement mortality. A facility
must operate a system of technologies,
management practices, and operational
measures, that, after review of the in-
formation required in the impingement
technology  performance optimization
study at 40 CFR 122.21(r)(6)(ii), the Di-
rector determines is the best tech-
nology available for impingement re-
duction at your cooling water intake
structures. As the basis for the Direc-
tor’s determination, the owner or oper-
ator of the facility must demonstrate
the system of technology has been op-
timized to minimize impingement mor-
tality of all non-fragile species. In ad-
dition, the Director’s decision will be
informed by comparing the impinge-
ment mortality performance data
under 40 CFR 122.21(r)(6)(ii)(D) to the
impingement mortality performance
standard that would otherwise apply
under paragraph (c)(7) of this section.
The Director must include verifiable
and enforceable permit conditions that
ensure the system of technologies will
perform as demonstrated; or

(T Impingement mortality performance
standard. A facility must achieve a 12-
month impingement mortality per-
formance standard of all life stages of
fish and shellfish of no more than 24
percent mortality, including latent
mortality, for all non-fragile species
together that are collected or retained
in a sieve with maximum opening di-
mension of 0.56 inches and kept for a
holding period of 18 to 96 hours. The Di-
rector may, however, prescribe an al-
ternative holding period. You must
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conduct biological monitoring at a
minimum frequency of monthly to
demonstrate your impingement mor-
tality performance. Each month, you
must use all of the monitoring data
collected during the previous 12
months to calculate the 12-month sur-
vival percentage. The 12-month im-
pingement mortality performance
standard is the total number of fish
killed divided by the total number of
fish impinged over the course of the en-
tire 12 months. The owner or operator
of the facility must choose whether to
demonstrate compliance with this re-
quirement for the entire facility, or for
each individual cooling water intake
structure for which this paragraph
(¢)(7) is the selected impingement mor-
tality requirement.

(8) Additional measures for shellfish.
The owner or operator must comply
with any additional measures, such as
seasonal deployment of barrier nets,
established by the Director to protect
shellfish.

(9) Additional measures for other spe-
cies. The owner or operator must com-
ply with any additional measures, es-
tablished by the Director, to protect
fragile species.

(10) Reuse of other water for cooling
purposes. This impingement mortality
standard does not apply to that portion
of cooling water that is process water,
gray water, waste water, reclaimed
water, or other waters reused as cool-
ing water in lieu of water obtained by
marine, estuarine, or freshwater in-
takes.

(11) De minimis rate of impingement. In
limited circumstances, rates of im-
pingement may be so low at a facility
that additional impingement controls
may not be justified. The Director,
based on review of site-specific data
submitted under 40 CFR 122.21(r), may
conclude that the documented rate of
impingement at the cooling water in-
take is so low that no additional con-
trols are warranted. For threatened or
endangered species, all unauthorized
take is prohibited by the Endangered
Species Act of 1973 (16 U.S.C. 1531 et
seq.). Notice of a determination that no
additional impingement controls are
warranted must be included in the
draft or proposed permit and the Direc-
tor’s response to all comments on this
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determination must be included in the
record for the final permit.

(12) Low capacity utilization power gen-
erating units. If an existing facility has
a cooling water intake structure used
for one or more existing electric gener-
ating units, each with an annual aver-
age capacity utilization rate of less
than 8 percent averaged over a 24-
month block contiguous period, the
owner or operator may request the Di-
rector consider less stringent require-
ments for impingement mortality for
that cooling water intake structure.
The Director may, based on review of
site-specific data concerning cooling
water system data under 40 CFR
122.21(r)(5), establish the BTA stand-
ards for impingement mortality for
that cooling water intake structure
that are less stringent than paragraphs
(c)(1) through (7) of this section.

(d) BTA standards for entrainment for
existing facilities. The Director must es-
tablish BTA standards for entrainment
for each intake on a site-specific basis.
These standards must reflect the Direc-
tor’s determination of the maximum
reduction in entrainment warranted
after consideration of the relevant fac-
tors as specified in §125.98. The Direc-
tor may also require periodic reporting
on your progress towards installation
and operation of site-specific entrain-
ment controls. These reports may in-
clude updates on planning, design, and
construction or other appropriate top-
ics as required by the Director. If the
Director determines that the site-spe-
cific BTA standard for entrainment
under this paragraph requires perform-
ance equivalent to a closed-cycle recir-
culating system as defined at §125.92(c),
then under §125.94(c)(1) your facility
will comply with the impingement
mortality standard for that intake.

(e) BTA standards for impingement
mortality and entrainment for new units
at existing facilities. The owner or oper-
ator of a new unit at an existing facil-
ity must achieve the impingement
mortality and entrainment standards
provided in either paragraph (e)(1) or
(2) of this section, except as provided in
paragraph (e)(4) of this section, for
each cooling water intake structure
used to provide cooling water to the
new unit.
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(1) Requirements for mew wunits. The
owner or operator of the facility must
reduce the design intake flow for the
new unit, at a minimum, to a level
commensurate with that which can be
attained by the use of a closed-cycle re-
circulating system for the same level
of cooling for the new unit.

(2) Alternative requirements for new
units. The owner or operator of a new
unit at an existing facility must dem-
onstrate to the Director that the tech-
nologies and operational measures em-
ployed will reduce the level of adverse
environmental impact from any cool-
ing water intake structure used to sup-
ply cooling water to the new unit to a
comparable level to that which would
be achieved under §125.94(e)(1). This
demonstration must include a showing
that the entrainment reduction is
equivalent to 90 percent or greater of
the reduction that could be achieved
through compliance with §125.94(e)(1).
In addition this demonstration must
include a showing that the impacts to
fish and shellfish, including important
forage and predator species, within the
watershed will be comparable to those
which would result under the require-
ments of §125.94(e)(1).

(3) This standard does not apply to:

(i) Process water, gray water, waste
water, reclaimed water, or other
waters reused as cooling water in lieu
of water obtained by marine, estuarine,
or freshwater intakes;

(ii) Cooling water used by manufac-
turing facilities for contact cooling
purposes;

(iii) Portions of those water with-
drawals for auxiliary plant cooling uses
comprising less than two mgd of the fa-
cility’s flow; and

(iv) Any quantity of emergency back-
up water flows.

(4) The owner or operator of a facility
must comply with any alternative re-
quirements established by the Director
pursuant to §125.98(b)(7).

(5) For cooling water flows excluded
by paragraph (e)(3) of this section, the
Director may establish additional BTA
standards for impingement mortality
and entrainment on a site-specific
basis.
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(f) Nuclear facilities. If the owner or
operator of a nuclear facility dem-
onstrates to the Director, upon the Di-
rector’s consultation with the Nuclear
Regulatory Commission, the Depart-
ment of Energy, or the Naval Nuclear
Propulsion Program, that compliance
with this subpart would result in a con-
flict with a safety requirement estab-
lished by the Commission, the Depart-
ment, or the Program, the Director
must make a site-specific determina-
tion of best technology available for
minimizing adverse environmental im-
pact that would not result in a conflict
with the Commission’s, the Depart-
ment’s, or the Program’s safety re-
quirement.

(g) Additional measures to protect Fed-
erally-listed threatened and endangered
species and designated critical habitat.
The Director may establish in the per-
mit additional control measures, moni-
toring requirements, and reporting re-
quirements that are designed to mini-
mize incidental take, reduce or remove
more than minor detrimental effects to
Federally-listed species and designated
critical habitat, or avoid jeopardizing
Federally-listed species or destroying
or adversely modifying designated crit-
ical habitat (e.g., prey base). Such con-
trol measures, monitoring require-
ments, and reporting requirements
may include measures or requirements
identified by an appropriate Field Of-
fice of the U.S. Fish and Wildlife Serv-
ice and/or Regional Office of the Na-
tional Marine Fisheries Service during
the 60 day review period pursuant to
§125.98(h) or the public notice and com-
ment period pursuant to 40 CFR 124.10.
Where established in the permit by the
Director, the owner or operator must
implement any such requirements.

(h) Interim BTA requirements. An
owner or operator of a facility may be
subject to interim BTA requirements
established by the Director in the per-
mit on a site-specific basis.

(i) More stringent standards. The Di-
rector must establish more stringent
requirements as best technology avail-
able for minimizing adverse environ-
mental impact if the Director deter-
mines that compliance with the appli-
cable requirements of this section
would not meet the requirements of ap-
plicable State or Tribal law, including

40 CFR Ch. | (7-1-23 Edition)

compliance with applicable water qual-
ity standards (including designated
uses, criteria, and antidegradation re-
quirements).

(j) The owner or operator of a facility
subject to this subpart must:

(1) Submit and retain permit applica-
tion and supporting information as
specified in §125.95;

(2) Conduct compliance monitoring
as specified in §125.96; and

(3) Report information and data and
keep records as specified in §125.97.

§125.95 Permit application and sup-
porting information requirements.

(a) Permit application submittal time-
frame for existing facilities. (1) The owner
or operator of a facility subject to this
subpart whose currently effective per-
mit expires after July 14, 2018, must
submit to the Director the information
required in the applicable provisions of
40 CFR 122.21(r) when applying for a
subsequent permit (consistent with the
owner or operator’s duty to reapply
pursuant to 40 CFR 122.21(d)).

(2) The owner or operator of a facility
subject to this subpart whose currently
effective permit expires prior to or on
July 14, 2018, may request the Director
to establish an alternate schedule for
the submission of the information re-
quired in 40 CFR 122.21(r) when apply-
ing for a subsequent permit (consistent
with the owner or operator’s duty to
reapply pursuant to 40 CFR 122.21(d)). If
the owner or operator of the facility
demonstrates that it could not develop
the required information by the appli-
cable date for submission, the Director
must establish an alternate schedule
for submission of the required informa-
tion.

(3) The Director may waive some or
all of the information requirements of
40 CFR 122.21(r) if the intake is located
in a manmade lake or reservoir and the
fisheries are stocked and managed by a
State or Federal natural resources
agency or the equivalent. If the man-
made lake or reservoir contains Feder-
ally-listed threatened and endangered
species, or is designated critical habi-
tat, such a waiver shall not be granted.

(b) Permit application submittal time-
frame for new units. For the owner or
operator of any new unit at an existing
facility subject to this subpart:
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(1) You must submit the information
required in 40 CFR 122.21(r) for the new
unit to the Director no later than 180
days before the planned commence-
ment of cooling water withdrawals for
the operation of the new unit. If you
have already submitted the required
information in your previous permit
application, you may choose to submit
an update to the required information.

(2) The owner or operator is encour-
aged to submit their permit applica-
tions well in advance of the 180 day re-
quirement to avoid delay.

(c) Permit applications. After the ini-
tial submission of the 40 CFR 122.21(r)
permit application studies after Octo-
ber 14, 2014, the owner or operator of a
facility may, in subsequent permit ap-
plications, request to reduce the infor-
mation required, if conditions at the
facility and in the waterbody remain
substantially unchanged since the pre-
vious application so long as the rel-
evant previously submitted informa-
tion remains representative of current
source water, intake structure, cooling
water system, and operating condi-
tions. Any habitat designated as crit-
ical or species listed as threatened or
endangered after issuance of the cur-
rent permit whose range of habitat or
designated critical habit includes
waters where a facility intake is lo-
cated constitutes potential for a sub-
stantial change that must be addressed
by the owner/operator in subsequent
permit applications, unless the facility
received an exemption pursuant to 16
U.S.C. 1536(0) or a permit pursuant to
16 U.S.C. 1539(a) or there is no reason-
able expectation of take. The owner or
operator of a facility must submit its
request for reduced cooling water in-
take structure and waterbody applica-
tion information to the Director at
least two years and six months prior to
the expiration of its NPDES permit.
The owner or operator’s request must
identify each element in this sub-
section that it determines has not sub-
stantially changed since the previous
permit application and the basis for
the determination. The Director has
the discretion to accept or reject any
part of the request.

(d) The Director has the discretion to
request additional information to sup-
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plement the permit application, includ-
ing a request to inspect a facility.

(e) Permit application records. The
owner or operator of a facility must
keep records of all submissions that
are part of its permit application until
the subsequent permit is issued to doc-
ument compliance with the require-
ments of this section. If the Director
approves a request for reduced permit
application studies under §125.95(a) or
(c) or §125.98(g), the owner or operator
of a facility must keep records of all
submissions that are part of the pre-
vious permit application until the sub-
sequent permit is issued.

(f) In addition, in developing its per-
mit application, the owner or operator
of an existing facility or new unit at an
existing facility must, based on readily
available information at the time of
the permit application, instead of the
information required at §122.21(r)(4)(vi)
of this chapter identify all Federally-
listed threatened and endangered spe-
cies and/or designated critical habitat
that are or may be present in the ac-
tion area.

(g) Certification. The owner or oper-
ator of a facility must certify that its
permit application is true, accurate
and complete pursuant to §122.22(d) of
this chapter.

§125.96 Monitoring requirements.

(a) Monitoring requirements for im-
pingement mortality for existing facilities.
The Director may establish monitoring
requirements in addition to those spec-
ified at §125.94(c), including, for exam-
ple, biological monitoring, intake ve-
locity and flow measurements. If the
Director establishes such monitoring,
the specific protocols will be deter-
mined by the Director.

(b) Monitoring requirements for entrain-
ment for existing facilities. Monitoring
requirements for entrainment will be
determined by the Director on a site-
specific basis, as appropriate, to meet
requirements under §125.94(d).

(c) Additional monitoring requirements
for existing facilities. The Director may
require additional monitoring for im-
pingement or entrainment including,
but not limited to, the following:

(1) The Director may require addi-
tional monitoring if there are changes
in operating conditions at the facility
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or in the source waterbody that war-
rant a re-examination of the oper-
ational conditions identified at 40 CFR
122.21(r).

(2) The Director may require addi-
tional monitoring for species not sub-
ject to the BTA requirements for im-
pingement mortality at §125.95(c). Such
monitoring requirements will be deter-
mined by the Director on a site-specific
basis.

(d) Monitoring requirements for mnew
units at existing facilities. Monitoring is
required to demonstrate compliance
with the requirements of §125.94(e).

(1) The Director may establish moni-
toring requirements for impingement,
impingement mortality, and entrain-
ment of the commercial, recreational,
and forage base fish and shellfish spe-
cies identified in the Source Water
Baseline Biological Characterization
data required by 40 CFR 122.21(r)(4).
Monitoring methods used must be con-
sistent with those used for the Source
Water Baseline Biological Character-
ization at 40 CFR 122.21(r)(4). If the Di-
rector establishes such monitoring re-
quirements, the frequency of moni-
toring and specific protocols will be de-
termined by the Director.

(2) If your facility is subject to the
requirements of §125.94(e)(1) or (2), the
frequency of flow monitoring and ve-
locity monitoring must be daily and
must be representative of normal oper-
ating conditions. Flow monitoring
must include measuring cooling water
withdrawals, make-up water, and blow-
down volume. The Director may re-
quire additional monitoring necessary
to demonstrate compliance with
§125.94(e).

(3) If your facility is subject to the
requirements of §125.94(e)(2), you must
monitor to demonstrate achievement
of reductions commensurate with a
closed-cycle recirculating system. You
must monitor entrainable organisms at
a proximity to the intake that is rep-
resentative of the entrainable orga-
nisms in the absence of the intake
structure. You must also monitor the
latent entrainment mortality in front
of the intake structure. Mortality after
passing the cooling water intake struc-
ture must be counted as 100 percent
mortality unless you have dem-
onstrated to the approval of the Direc-
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tor that the mortality for each species
is less than 100 percent. Monitoring
must be representative of the cooling
water intake when the structure is in
operation. In addition, sufficient sam-
ples must be collected to allow for cal-
culation of annual average entrain-
ment levels of all life stages of fish and
shellfish. Specific monitoring protocols
and frequency of monitoring will be de-
termined by the Director. You must
follow the monitoring frequencies iden-
tified by the Director for at least two
years after the initial permit issuance.
After that time, the Director may ap-
prove a request for less frequent moni-
toring in the remaining years of the
permit term and when a subsequent
permit is reissued. The monitoring
must measure the total count of
entrainable organisms or density of or-
ganisms, unless the Director approves
of a different metric for such measure-
ments. In addition, you must monitor
the AIF for each intake. The AIF must
be measured at the same time as the
samples of entrainable organisms are
collected. The Director may require ad-
ditional monitoring necessary to dem-
onstrate compliance with §125.94(e).

(4) The Director may require addi-
tional monitoring for impingement or
entrainment at the cooling water in-
take structure used by a new unit in-
cluding, but not limited to, the fol-
lowing:

(i) The Director may require addi-
tional monitoring if there are changes
in operating conditions at the facility
or in the source waterbody that war-
rant a re-examination of the oper-
ational conditions identified at 40 CFR
122.21(r).

(ii) The Director may require addi-
tional monitoring for species not sub-
ject to the BTA requirements for im-
pingement mortality at §125.95(c). Such
monitoring requirements will be deter-
mined by the Director on a site-specific
basis.

(e) Visual or remote inspections. You
must either conduct visual inspections
or employ remote monitoring devices
during the period the cooling water in-
take structure is in operation. You
must conduct such inspections at least
weekly to ensure that any technologies
operated to comply with §125.94 are
maintained and operated to function as
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designed including those installed to
protect Federally-listed threatened or
endangered species or designated crit-
ical habitat. The Director may estab-
lish alternative procedures if this re-
quirement is not feasible (e.g., an off-
shore intake, velocity cap, or during
periods of inclement weather).

(f) Request for reduced monitoring. For
facilities that are subject to
§125.94(c)(7) and where the facility’s
cooling water intake structure does
not directly or indirectly affect Feder-
ally-listed threatened and endangered
species, or designated critical habitat,
the owner or operator of the facility
may request the Director to reduce
monitoring requirements after the first
full permit term in which these moni-
toring requirements are implemented,
on the condition that the results of the
monitoring to date demonstrate that
the owner or operator of the facility
has consistently operated the intake as
designed and is meeting the require-
ments of §125.94(c).

(g) Additional monitoring related to
Federally-listed threatened and endan-
gered species and designated critical habi-
tat at existing facilities. Where the Direc-
tor requires additional measures to
protect Federally-listed threatened or
endangered species or designated crit-
ical habitat pursuant to §125.94(g), the
Director shall require monitoring asso-
ciated with those measures.

§125.97 Other permit reporting and
recordkeeping requirements.

The owner or operator of an existing
facility subject to this subpart is re-
quired to submit to the Director the
following information:

(a) Monitoring reports. Discharge Mon-
itoring Reports (DMRs) (or equivalent
State reports) and results of all moni-
toring, demonstrations, and other in-
formation required by the permit suffi-
cient to determine compliance with the
permit conditions and requirements es-
tablished under §125.94.

(b) Status reports. Any reports re-
quired by the Director under §125.94.

(c) Annual certification statement and
report. An annual certification state-
ment signed by the responsible cor-
porate officer as defined in §122.22 of
this chapter subject to the following:
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(1) If the information contained in
the previous year’s annual certification
is still pertinent, you may simply state
as such in a letter to the Director and
the letter, along with any applicable
data submission requirements specified
in this section shall constitute the an-
nual certification.

(2) If you have substantially modified
operation of any unit at your facility
that impacts cooling water with-
drawals or operation of your cooling
water intake structures, you must pro-
vide a summary of those changes in the
report. In addition, you must submit
revisions to the information required
at §122.21(r) of this chapter in your
next permit application.

(d) Permit reporting records retention.
Records of all submissions that are
part of the permit reporting require-
ments of this section must be retained
until the subsequent permit is issued.
In addition, the Director may require
supplemental recordkeeping such as
compliance monitoring under §125.96,
supplemental data collection under 40
CFR 122.21, additional monitoring or
data collection under §125.95.

(e) Reporting. The Director has the
discretion to require additional report-
ing when necessary to establish permit
compliance and may provide for peri-
odic inspection of the facility. The Di-
rector may require additional report-
ing including but not limited to the
records required under §125.97(d).

(f) Records of Director’s Determination
of BTA for Entrainment. All records sup-
porting the Director’s Determination
of BTA for Entrainment under
§125.98(f) or (g) must be retained until
such time as the Director revises the
Determination of BTA for Entrainment
in the permit.

(g) Additional reporting requirements
related to Federally-listed threatened and
endangered species or designated critical
habitat. Where the Director requires ad-
ditional measures to protect Federally-
listed threatened or endangered species
or critical habitat pursuant to
§125.94(g), the Director shall require re-
porting associated with those meas-
ures.

§125.98 Director requirements.

(a) Permit application. The Director
must review the materials submitted
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by the applicant under 40 CFR 122.21(r)
for completeness pursuant to 40 CFR
122.21(e) at the time of initial permit
application and any application for a
subsequent permit.

(b) Permitting requirements. Section
316(b) requirements are implemented
through an NPDES permit. Based on
the information submitted in the per-
mit application, the Director must de-
termine the requirements and condi-
tions to include in the permit.

(1) Such permits, including permits
with alternative requirements under
paragraph (b)(7) of this section, must
include the following language as a
permit condition: ‘““Nothing in this per-
mit authorizes take for the purposes of
a facility’s compliance with the Endan-
gered Species Act.”

(2) In the case of any permit issued
after July 14, 2018, at a minimum, the
permit must include conditions to im-
plement and ensure compliance with
the impingement mortality standard at
§125.94(c) and the entrainment stand-
ard at §125.94(d), including any meas-
ures to protect Federally-listed threat-
ened and endangered species and des-
ignated critical habitat required by the
Director. In addition, the permit must
include conditions, management prac-
tices and operational measures nec-
essary to ensure proper operation of
any technology used to comply with
the impingement mortality standard at
§125.94(c) and the entrainment stand-
ard at §125.94(d). Pursuant to §125.94(g),
the permit may include additional con-
trol measures, monitoring require-
ments, and reporting requirements
that are designed to minimize inci-
dental take, reduce or remove more
than minor detrimental effects to Fed-
erally-listed species and designated
critical habitat, or avoid jeopardizing
Federally-listed species or destroying
or adversely modifying designated crit-
ical habitat (e.g. prey base). Such con-
trol measures, monitoring require-
ments, and reporting requirements
may include measures or requirements
identified by the U.S. Fish and Wildlife
Service and/or the National Marine
Fisheries Service during the 60 day re-
view period pursuant to §125.98(h) or
the public notice and comment period
pursuant to 40 CFR 124.10. The Director
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may include additional permit require-
ments if:

(i) Based on information submitted
to the Director by any fishery manage-
ment agency or other relevant infor-
mation, there are migratory or sport or
commercial species subject to entrain-
ment that may be directly or indi-
rectly affected by the cooling water in-
take structure; or

(ii) It is determined by the Director,
based on information submitted by any
fishery management agencies or other
relevant information, that operation of
the facility, after meeting the entrain-
ment standard of this section, would
still result in undesirable cumulative
stressors to Federally-listed and pro-
posed, threatened and endangered spe-
cies, and designated and proposed crit-
ical habitat.

(3) At a minimum, the permit must
require the permittee to monitor as re-
quired at §§125.94 and 125.96.

(4) At a minimum, the permit must
require the permittee to report and
keep the records specified at §125.97.

(5) After October 14, 2014, in the case
of any permit issued before July 14,
2018 for which the Director, pursuant to
§125.95(a)(2), has established an alter-
nate schedule for submission of the in-
formation required by 40 CFR 122.21(r),
the Director may include permit condi-
tions to ensure that, for any subse-
quent permit, the Director will have all
the information required by 40 CFR
122.21(r) necessary to establish im-
pingement mortality and entrainment
BTA requirements under §125.94(c) and
(d). In addition, the Director must es-
tablish interim BTA requirements in
the permit based on the Director’s best
professional judgment on a site-specific
basis in accordance with §125.90(b) and
40 CFR 401.14.

(6) In the case of any permit issued
after October 14, 2014, and applied for
before October 14, 2014, the Director
may include permit conditions to en-
sure that the Director will have all the
information under 40 CFR 122.21(r) nec-
essary to establish impingement mor-
tality and entrainment BTA require-
ments under §125.94(c) and (d) for the
subsequent permit. The Director must
establish interim BTA requirements in
the permit on a site-specific basis
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based on the Director’s best profes-
sional judgment in accordance with
§125.90(b) and 40 CFR 401.14.

(7) For new units at existing facili-
ties, the Director may establish alter-
native requirements if the data specific
to the facility indicate that compli-
ance with the requirements of
§125.94(e)(1) or (2) for each new unit
would result in compliance costs whol-
ly out of proportion to the costs EPA
considered in establishing the require-
ments at issue, or would result in sig-
nificant adverse impacts on local air
quality, significant adverse impacts on
local water resources other than im-
pingement or entrainment, or signifi-
cant adverse impacts on local energy
markets:

(i) The alternative requirements
must achieve a level of performance as
close as practicable to the require-
ments of §125.94(e)(1);

(ii) The alternative requirements
must ensure compliance with these
regulations, other provisions of the
Clean Water Act, and State and Tribal
law;

(iii) The burden is on the owner or
operator of the facility requesting the
alternative requirement to dem-
onstrate that alternative requirements
should be authorized for the new unit.

(8) The Director may require addi-
tional measures such as seasonal de-
ployment of barrier nets, to protect
shellfish.

(c) Compliance schedule. When the Di-
rector establishes a schedule of re-
quirements under §125.94(b), the sched-
ule must provide for compliance with
§125.94(c) and (d) as soon as practicable.
When establishing a schedule for elec-
tric power generating facilities, the Di-
rector should consider measures to
maintain adequate energy reliability
and necessary grid reserve capacity
during any facility outage. These may
include establishing a staggered sched-
ule for multiple facilities serving the
same localities. The Director may con-
fer with independent system operators
and state public utility regulatory
agencies when establishing a schedule
for electric power generating facilities.
The Director may determine that ex-
tenuating circumstances (e.g., lengthy
scheduled outages, future production
schedules) warrant establishing a dif-
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ferent compliance date for any manu-
facturing facility.

(d) Supplemental Technologies and
Monitoring. The Director may require
additional technologies for protection
of fragile species, and may require ad-
ditional monitoring of species of fish
and shellfish not already required
under §125.95(c). The Director may con-
sider data submitted by other inter-
ested parties. The Director may also
require additional study and moni-
toring if a threatened or endangered
species has been identified in the vicin-
ity of the intake.

(e) Impingement technology perform-
ance optimization study. The owner or
operator of a facility that chooses to
comply with §125.94(c)(6) or (6) must
demonstrate in its impingement tech-
nology performance optimization study
that the operation of its impingement
reduction technology has been opti-
mized to minimize impingement mor-
tality of non-fragile species. The Direc-
tor may request further data collection
and information as part of the impinge-
ment technology performance optimization
study, including extending the study
period beyond two years. The Director
may also consider previously collected
biological data and performance re-
views as part of the study. The Direc-
tor must include in the permit
verifiable and enforceable permit con-
ditions that ensure the modified trav-
eling screens or other systems of tech-
nologies will perform as demonstrated.
The Director may waive all or part of
the impingement technology performance
optimiczation study at 40 CFR122.21(r)(6)
after the first permit cycle wherein the
permittee is deemed in compliance
with §125.94(c).

(f) Site-specific entrainment require-
ments. The Director must establish
site-specific requirements for entrain-
ment after reviewing the information
submitted under 40 CFR 122.21(r) and
§125.95. These entrainment require-
ments must reflect the Director’s de-
termination of the maximum reduction
in entrainment warranted after consid-
eration of factors relevant for deter-
mining the best technology available
for minimizing adverse environmental
impact at each facility. These entrain-
ment requirements may also reflect
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any control measures to reduce en-
trainment of Federally-listed threat-
ened and endangered species and des-
ignated critical habitat (e.g. prey
base). The Director may reject an oth-
erwise available technology as a basis
for entrainment requirements if the Di-
rector determines there are unaccept-
able adverse impacts including im-
pingement, entrainment, or other ad-
verse effects to Federally-listed threat-
ened or endangered species or des-
ignated critical habitat. Prior to any
permit reissuance after July 14, 2018,
the Director must review the perform-
ance of the facility’s installed entrain-
ment technology to determine whether
it continues to meet the requirements
of §125.94(d).

(1) The Director must provide a writ-
ten explanation of the proposed en-
trainment determination in the fact
sheet or statement of basis for the pro-
posed permit under 40 CFR 124.7 or
124.8. The written explanation must de-
scribe why the Director has rejected
any entrainment control technologies
or measures that perform better than
the selected technologies or measures,
and must reflect consideration of all
reasonable attempts to mitigate any
adverse impacts of otherwise available
better performing entrainment tech-
nologies.

(2) The proposed determination in the
fact sheet or statement of basis must
be based on consideration of any addi-
tional information required by the Di-
rector at §125.98(i) and the following
factors listed below. The weight given
to each factor is within the Director’s
discretion based upon the cir-
cumstances of each facility.

(i) Numbers and types of organisms
entrained, including, specifically, the
numbers and species (or lowest taxo-
nomic classification possible) of Feder-
ally-listed, threatened and endangered
species, and designated critical habitat
(e.g., prey base);

(ii) Impact of changes in particulate
emissions or other pollutants associ-
ated with entrainment technologies;

(iii) Land availability inasmuch as it
relates to the feasibility of entrain-
ment technology;

(iv) Remaining useful plant life; and

(v) Quantified and qualitative social
benefits and costs of available entrain-

40 CFR Ch. | (7-1-23 Edition)

ment technologies when such informa-
tion on both benefits and costs is of
sufficient rigor to make a decision.

(38) The proposed determination in the
fact sheet or statement of basis may be
based on consideration of the following
factors to the extent the applicant sub-

mitted information under 40 CFR
122.21(r) on these factors:
(i) Entrainment impacts on the

waterbody;

(ii) Thermal discharge impacts;

(iii) Credit for reductions in flow as-
sociated with the retirement of units
occurring within the ten years pre-
ceding October 14, 2014;

(iv) Impacts on the reliability of en-
ergy delivery within the immediate
area;

(v) Impacts on water consumption;
and

(vi) Availability of process water,
gray water, waste water, reclaimed
water, or other waters of appropriate
quantity and quality for reuse as cool-
ing water.

(4) If all technologies considered have
social costs not justified by the social
benefits, or have unacceptable adverse
impacts that cannot be mitigated, the
Director may determine that no addi-
tional control requirements are nec-
essary beyond what the facility is al-
ready doing. The Director may reject
an otherwise available technology as a
BTA standard for entrainment if the
social costs are not justified by the so-
cial benefits.

(g) Ongoing permitting proceedings. In
the case of permit proceedings begun
prior to October 14, 2014 whenever the
Director has determined that the infor-
mation already submitted by the owner
or operator of the facility is sufficient,
the Director may proceed with a deter-
mination of BTA standards for im-
pingement mortality and entrainment
without requiring the owner or oper-
ator of the facility to submit the infor-
mation required in 40 CFR 122.21(r).
The Director’s BTA determination may
be based on some or all of the factors
in paragraphs (f)(2) and (3) of this sec-
tion and the BTA standards for im-
pingement mortality at §125.95(c). In
making the decision on whether to re-
quire additional information from the
applicant, and what BTA requirements
to include in the applicant’s permit for
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impingement mortality and site-spe-
cific entrainment, the Director should
consider whether any of the informa-
tion at 40 CFR 122.21(r) is necessary.

(h) The Director must transmit all
permit applications for facilities sub-
ject to this subpart to the appropriate
Field Office of the U.S. Fish and Wild-
life Service and/or Regional Office of
the National Marine Fisheries Service
upon receipt for a 60 day review prior
to public notice of the draft or pro-
posed permit. The Director shall pro-
vide the public notice and an oppor-
tunity to comment as required under 40
CFR 124.10 and must submit a copy of
the fact sheet or statement of basis (for
EPA-issued permits), the permit appli-
cation (if any) and the draft permit (if
any) to the appropriate Field Office of
the. Fish and Wildlife Service and/or
Regional Office of the National Marine
Fisheries Service. This includes notice
of specific cooling water intake struc-
ture requirements at §124.10(d)(1)(ix) of
this chapter, notice of the draft permit,
and any specific information the Direc-
tor has about threatened or endangered
species and critical habitat that are or
may be present in the action area, in-
cluding any proposed control measures
and monitoring and reporting require-
ments for such species and habitat.

(1) Additional information. In imple-
menting the Director’s responsibilities
under the provisions of this subpart,
the Director is authorized to inspect
the facility and to request additional
information needed by the Director for
determining permit conditions and re-
quirements, including any additional
information from the facility rec-
ommended by the Services upon review
of the permit application under para-
graph (h) of this section.

(j) Nothing in this subpart authorizes
the take, as defined at 16 U.S.C.
1532(19), of threatened or endangered
species of fish or wildlife. Such take is
prohibited under the Endangered Spe-
cies Act unless it is exempted pursuant
to 16 U.S.C. 15636(0) or permitted pursu-
ant to 16 U.S.C. 1539(a). Absent such ex-
emption or permit, any facility oper-
ating under the authority of this regu-
lation must not take threatened or en-
dangered wildlife.

(k) The Director must submit at
least annually to the appropriate EPA
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Regional Office facilities’ annual re-
ports submitted pursuant to §125.97(g),
for compilation and transmittal to the
Services.

§125.99 [Reserved]
Subpart K [Reserved]

Subpart L—Criteria and Standards
for Imposing Conditions for
the Disposal of Sewage
Sludge Under Section 405 of
the Act [Reserved]

Subpart M—Ocean Discharge
Ciriteria

SOURCE: 45 FR 65953, Oct. 3, 1980, unless
otherwise noted.

§125.120 Scope and purpose.

This subpart establishes guidelines
for issuance of National Pollutant Dis-
charge Elimination System (NPDES)
permits for the discharge of pollutants
from a point source into the territorial
seas, the contiguous zone, and the
oceans.

§125.121 Definitions.

(a) Irreparable harm means significant
undesirable effects occurring after the
date of permit issuance which will not
be reversed after cessation or modifica-
tion of the discharge.

(b) Marine environment means that
territorial seas, the contiguous zone
and the oceans.

(c) Mizxing cone means the zone ex-
tending from the sea’s surface to sea-
bed and extending laterally to a dis-
tance of 100 meters in all directions
from the discharge point(s) or to the
boundary of the zone of initial dilution
as calculated by a plume model ap-
proved by the director, whichever is
greater, unless the director determines
that the more restrictive mixing zone
or another definition of the mixing
zone is more appropriate for a specific
discharge.

(d) No reasonable alternatives means:

(1) No land-based disposal sites, dis-
charge point(s) within internal waters,
or approved ocean dumping sites with-
in a reasonable distance of the site of
the proposed discharge the use of which
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would not cause unwarranted economic
impacts on the discharger, or, notwith-
standing the availability of such sites,

(2) On-site disposal 1is environ-
mentally preferable to other alter-
native means of disposal after consid-
eration of:

(i) The relative environmental harm
of disposal on-site, in disposal sites lo-
cated on land, from discharge point(s)
within internal waters, or in approved
ocean dumping sites, and

(ii) The risk to the environment and
human safety posed by the transpor-
tation of the pollutants.

(e) Unreasonable degradation of the
marine environment means: (1) Signifi-
cant adverse changes in ecosystem di-
versity, productivity and stability of
the biological community within the
area of discharge and surrounding bio-
logical communities,

(2) Threat to human health through
direct exposure to pollutants or
through consumption of exposed aquat-
ic organisms, or

(3) Loss of esthetic, recreational, sci-
entific or economic values which is un-
reasonable in relation to the benefit
derived from the discharge.

§125.122 Determination of unreason-
able degradation of the marine en-
vironment.

(a) The director shall determine
whether a discharge will cause unrea-
sonable degradation of the marine en-
vironment based on consideration of:

(1) The quantities, composition and
potential for bioaccumulation or per-
sistence of the pollutants to be dis-
charged;

(2) The potential transport of such
pollutants by biological, physical or
chemical processes;

(3) The composition and vulnerability
of the biological communities which
may be exposed to such pollutants, in-
cluding the presence of unique species
or communities of species, the presence
of species identified as endangered or
threatened pursuant to the Endangered
Species Act, or the presence of those
species critical to the structure or
function of the ecosystem, such as
those important for the food chain;

(4) The importance of the receiving
water area to the surrounding biologi-
cal community, including the presence
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of spawning sites, nursery/forage areas,
migratory pathways, or areas nec-
essary for other functions or critical
stages in the life cycle of an organism.

(5) The existence of special aquatic
sites including, but not limited to ma-
rine sanctuaries and refuges, parks, na-
tional and historic monuments, na-
tional seashores, wilderness areas and
coral reefs;

(6) The potential impacts on human
health through direct and indirect
pathways;

(7) Existing or potential recreational
and commercial fishing, including
finfishing and shellfishing;

(8) Any applicable requirements of an
approved Coastal Zone Management
plan;

(9) Such other factors relating to the
effects of the discharge as may be ap-
propriate;

(10) Marine water quality criteria de-
veloped pursuant to section 304(a)(1).

(b) Discharges in compliance with
section 301(g), 301(h), or 316(a) variance
requirements or State water quality
standards shall be presumed not to
cause unreasonable degradation of the
marine environment, for any specific
pollutants or conditions specified in
the variance or the standard.

§125.123 Permit requirements.

(a) If the director on the basis of
available information including that
supplied by the applicant pursuant to
§125.124 determines prior to permit
issuance that the discharge will not
cause unreasonable degradation of the
marine environment after application
of any necessary conditions specified in
§125.123(d), he may issue an NPDES
permit containing such conditions.

(b) If the director, on the basis of
available information including that
supplied by the applicant pursuant to
§125.124 determines prior to permit
issuance that the discharge will cause
unreasonable degradation of the ma-
rine environment after application of
all possible permit conditions specified
in §125.123(d), he may not issue an
NPDES permit which authorizes the
discharge of pollutants.

(c) If the director has insufficient in-
formation to determine prior to permit
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issuance that there will be no unrea-
sonable degradation of the marine en-
vironment pursuant to §125.122, there
shall be no discharge of pollutants into
the marine environment unless the di-
rector on the basis of available infor-
mation, including that supplied by the
applicant pursuant to §125.124 deter-
mines that:

(1) Such discharge will not cause ir-
reparable harm to the marine environ-
ment during the period in which moni-
toring is undertaken, and

(2) There are no reasonable alter-
natives to the on-site disposal of these
materials, and

(3) The discharge will be in compli-
ance with all permit conditions estab-
lished pursuant to paragraph (d) of this
section.

(d) All permits which authorize the
discharge of pollutants pursuant to
paragraph (c) of this section shall:

(1) Require that a discharge of pollut-
ants will: (i) Following dilution as
measured at the boundary of the mix-
ing zone not exceed the limiting per-
missible concentration for the liquid
and suspended particulate phases of the
waste material as described in
§227.27(a) (2) and (3), §227.27(b), and
§227.27(c) of the Ocean Dumping Cri-
teria; and (ii) not exceed the limiting
permissible concentration for the solid
phase of the waste material or cause an
accumulation of toxic materials in the
human food chain as described in
§227.27 (b) and (d) of the Ocean Dump-
ing Criteria;

(2) Specify a monitoring program,
which is sufficient to assess the impact
of the discharge on water, sediment,
and biological quality including, where
appropriate, analysis of the bioaccumu-
lative and/or persistent impact on
aquatic life of the discharge;

(3) Contain any other conditions,
such as performance of liquid or sus-
pended particulate phase bioaccumula-
tion tests, seasonal restrictions on dis-
charge, process modifications, disper-
sion of pollutants, or schedule of com-
pliance for existing discharges, which
are determined to be necessary because
of local environmental conditions, and

(4) Contain the following clause: In
addition to any other grounds specified
herein, this permit shall be modified or
revoked at any time if, on the basis of
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any new data, the director determines
that continued discharges may cause
unreasonable degradation of the ma-
rine environment.

§125.124 Information required to be
submitted by applicant.

The applicant is responsible for pro-
viding information which the director
may request to make the determina-
tion required by this subpart. The di-
rector may require the following infor-
mation as well as any other pertinent
information:

(a) An analysis of the chemical con-
stituents of any discharge;

(b) Appropriate bioassays necessary
to determine the limiting permissible
concentrations for the discharge;

(c) An analysis of initial dilution;

(d) Available process modifications
which will reduce the quantities of pol-
lutants which will be discharged;

(e) Analysis of the location where
pollutants are sought to be discharged,
including the biological community
and the physical description of the dis-
charge facility;

(f) Evaluation of available alter-
natives to the discharge of the pollut-
ants including an evaluation of the
possibility of land-based disposal or
disposal in an approved ocean dumping
site.

Subpart N—Requirements Appli-
cable to Cooling Water Intake
Structures for New Offshore Oil
and Gas Extraction Facilities
cht:ler Section 316(b) of the

c

SOURCE: 71 FR 35040, June 16, 2006, unless
otherwise noted.

§125.130 What are the purpose and
scope of this subpart?

(a) This subpart establishes require-
ments that apply to the location, de-
sign, construction, and capacity of
cooling water intake structures at new
offshore oil and gas extraction facili-
ties. The purpose of these requirements
is to establish the best technology
available for minimizing adverse envi-
ronmental impact associated with the
use of cooling water intake structures
at these facilities. These requirements
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are implemented through National Pol-
lutant Discharge Elimination System
(NPDES) permits issued under section
402 of the Clean Water Act (CWA).

(b) This subpart implements section
316(b) of the CWA for new offshore oil
and gas extraction facilities. Section
316(b) of the CWA provides that any
standard established pursuant to sec-
tions 301 or 306 of the CWA and applica-
ble to a point source shall require that
the location, design, construction, and
capacity of cooling water intake struc-
tures reflect the best technology avail-
able for minimizing adverse environ-
mental impact.

(c) New offshore oil and gas extrac-
tion facilities that do not meet the
threshold requirements regarding
amount of water withdrawn or percent-
age of water withdrawn for cooling
water purposes in §125.131(a) must meet
requirements determined by the Direc-
tor on a case-by-case, best professional
judgement (BPJ) basis.

(d) Nothing in this subpart shall be
construed to preclude or deny the right
of any State or political subdivision of
a State or any interstate agency under
section 510 of the CWA to adopt or en-
force any requirement with respect to
control or abatement of pollution that
is more stringent than those required
by Federal law.

§125.131 Who is subject to this sub-
part?

(a) This subpart applies to a new off-
shore oil and gas extraction facility if
it meets all of the following criteria:

(1) It is a point source that uses or
proposes to use a cooling water intake
structure;

(2) It has at least one cooling water
intake structure that uses at least 25
percent of the water it withdraws for
cooling purposes as specified in para-
graph (c) of this section; and

(3) It has a design intake flow greater
than two (2) million gallons per day
(MGD).

(b) Use of a cooling water intake
structure includes obtaining cooling
water by any sort of contract or ar-
rangement with an independent sup-
plier (or multiple suppliers) of cooling
water if the supplier or suppliers with-
draw(s) water from waters of the
United States. Use of cooling water
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does not include obtaining cooling
water from a public water system or
the use of treated effluent that other-
wise would be discharged to a water of
the U.S.

(c) The threshold requirement that at
least 25 percent of water withdrawn be
used for cooling purposes must be
measured on an average monthly basis.
A new offshore oil and gas extraction
facility meets the 25 percent cooling
water threshold if, based on the new fa-
cility’s design, any monthly average
over a year for the percentage of cool-
ing water withdrawn is expected to
equal or exceed 25 percent of the total
water withdrawn.

(d) Neither this subpart nor Subpart I
of this part applies to seafood proc-
essing vessels or offshore liquefied nat-
ural gas import terminals that are new
facilities as defined in 40 CFR 125.83.
Seafood processing vessels and offshore
liquefied natural gas import terminals
must meet requirements established by
the Director on a case-by-case, best
professional judgment (BPJ) basis.

§125.132 When must I comply with
this subpart?

You must comply with this subpart
when an NPDES permit containing re-
quirements consistent with this sub-
part is issued to you.

§125.133 What  special
apply to this subpart?

In addition to the definitions set
forth at 40 CFR 125.83, the following
special definitions apply to this sub-
part:

Cooling water means water used for
contact or noncontact cooling, includ-
ing water used for equipment cooling,
evaporative cooling tower makeup, and
dilution of effluent heat content. The
intended use of the cooling water is to
absorb waste heat rejected from the
process or processes used, or from aux-
iliary operations on the facility’s
premises. Cooling water that is used in
another industrial process either before
or after it is used for cooling is consid-
ered process water rather than cooling
water for the purposes of calculating
the percentage of a new offshore oil
and gas extraction facility’s intake
flow that is used for cooling purposes
in §125.131(c).

definitions
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Fired facility means a bottom founded
offshore oil and gas extraction facility
permanently attached to the seabed or
subsoil of the outer continental shelf
(e.g., platforms, guyed towers, articu-
lated gravity platforms) or a buoyant
facility securely and substantially
moored so that it cannot be moved
without a special effort (e.g., tension
leg platforms, permanently moored
semi-submersibles) and which is not in-
tended to be moved during the produc-
tion life of the well. This definition
does not include mobile offshore drill-
ing units (MODUs) (e.g., drill ships,
temporarily moored semi-submersibles,
jack-ups, submersibles, tender-assisted
rigs, and drill barges).

Minimum ambient source water surface
elevation means the mean low tidal
water level for estuaries or oceans. The
mean low tidal water level is the aver-
age height of the low water over at
least 19 years.

New offshore oil and gas extraction fa-
cility means any building, structure, fa-
cility, or installation that: meets the
definition of a ‘‘new facility’ at 40 CFR
125.83; and is regulated by the Offshore
or Coastal Subcategories of the Oil and
Gas Extraction Point Source Category
Effluent Guidelines in 40 CFR 435.10 or
40 CFR 435.40; but only if it commences
construction after July 17, 2006.

Offshore liquefied natural gas (LNG)
import terminal means any facility lo-
cated in waters defined in 40 CFR 435.10
or 40 CFR 435.40 that liquefies, re-
gasifies, transfers, or stores liquefied
natural gas.

Sea chest means the underwater com-
partment or cavity within the facility
or vessel hull or pontoon through
which sea water is drawn in (for cool-
ing and other purposes) or discharged.

Seafood processing vessel means any
offshore or nearshore, floating, mobile,
facility engaged in the processing of
fresh, frozen, canned, smoked, salted or
pickled seafood, seafood paste, mince,
or meal.

§125.134 As an owner or operator of a
new offshore oil and gas extraction
facility, what must I do to comply
with this subpart?

(a)(1) The owner or operator of a new
offshore oil and gas extraction facility
must comply with:
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(i) Track I in paragraph (b) or Track
IT in paragraph (c) of this section, if it
is a fixed facility; or

(ii) Track I in paragraph (b) of this
section, if it is not a fixed facility.

(2) In addition to meeting the re-
quirements in paragraph (b) or (c) of
this section, the owner or operator of a
new offshore oil and gas extraction fa-
cility may be required to comply with
paragraph (d) of this section.

(b) Track I requirements for new off-
shore oil and gas extraction facilities.
(1)(i) New offshore oil and gas extrac-
tion facilities that do not employ sea
chests as cooling water intake struc-
tures and are fixed facilities must com-
ply with all of the requirements in
paragraphs (b)(2) through (8) of this
section.

(ii) New offshore oil and gas extrac-
tion facilities that employ sea chests
as cooling water intake structures and
are fixed facilities must comply with
the requirements in paragraphs (b)(2),
(3), 1), (6), (7T, and (8) of this section.

(iii) New offshore oil and gas extrac-
tion facilities that are not fixed facili-
ties must comply with the require-
ments in paragraphs (b)(2), (4), (6), (1),
and (8) of this section.

(2) You must design and construct
each cooling water intake structure at
your facility to a maximum through-
screen design intake velocity of 0.5 ft/s;

(3) For cooling water intake struc-
tures located in an estuary or tidal
river, the total design intake flow over
one tidal cycle of ebb and flow must be
no greater than one (1) percent of the
volume of the water column within the
area centered about the opening of the
intake with a diameter defined by the
distance of one tidal excursion at the
mean low water level;

(4) You must select and implement
design and construction technologies
or operational measures for mini-
mizing impingement mortality of fish
and shellfish if the Director determines
that:

(i) There are threatened or endan-
gered or otherwise protected federal,
state, or tribal species, or critical habi-
tat for these species, within the hy-
draulic zone of influence of the cooling
water intake structure; or

(ii) Based on information submitted
by any fishery management agency(ies)
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or other relevant information, there
are migratory and/or sport or commer-
cial species of impingement concern to
the Director that pass through the hy-
draulic zone of influence of the cooling
water intake structure; or

(iii) Based on information submitted
by any fishery management agency(ies)
or other relevant information, that the
proposed facility, after meeting the
technology-based performance require-
ments in paragraphs (b)(2) and (5) of
this section, would still contribute un-
acceptable stress to the protected spe-
cies, critical habitat of those species,
or species of concern;

(5) You must select and implement
design and construction technologies
or operational measures for mini-
mizing entrainment of entrainable life
stages of fish and shellfish;

(6) You must submit the applicable
application information required in 40
CFR 122.21(r) and §125.136(b). If you are
a fixed facility you must submit the in-
formation required in 40 CFR
122.21(r)(2) (except (r)(2)(iv)), (3), and (4)
and §125.136(b) of this subpart as part of
your application. If you are a not a
fixed facility, you must only submit
the information required in 40 CFR
122.21(r)(2)(iv), (r)(3) (except (r)(3)(ii))
and §125.136(b) as part of your applica-
tion.

(7) You must implement the moni-
toring requirements specified in
§125.137; and

(8) You must implement the record-
keeping requirements specified in
§125.138.

(¢c) Track II requirements for mew off-
shore o0il and gas extraction facilities. The
owner or operator of a new offshore oil
and gas extraction facility that is a
fixed facility and chooses to comply
under Track II must comply with the
following requirements:

(1) You must demonstrate to the Di-
rector that the technologies employed
will reduce the level of adverse envi-
ronmental impact from your cooling
water intake structures to a com-
parable level to that which you would
achieve were you to implement the ap-
plicable requirements of paragraph
(b)(2) and, if your facility is a fixed fa-
cility without a sea chest, also para-
graph (b)(5) of this section. This dem-
onstration must include a showing that
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the impacts to fish and shellfish, in-
cluding important forage and predator
species, will be comparable to those
which would result if you were to im-
plement the requirements of paragraph
(b)(2) and, if your facility is a fixed fa-
cility without a sea chest, also para-
graph (b)(5) of this section. In identi-
fying such species, the Director may
consider information provided by any
fishery management agency(ies) along
with data and information from other
sources;

(2) For cooling water intake struc-
tures located in an estuary or tidal
river, the total design intake flow over
one tidal cycle of ebb and flow must be
no greater than one (1) percent of the
volume of the water column within the
area centered about the opening of the
intake with a diameter defined by the
distance of one tidal excursion at the
mean low water level;

(3) You must submit the applicable
information required in 40 CFR
122.21(r)(2) (except (r)(2)(iv)), (3) and (4)
and §125.136(c);

(4) You must implement the moni-

toring requirements specified in
§125.137;

(5) You must implement the record-
keeping requirements specified in
§125.138.

(d) You must comply with any more
stringent requirements relating to the
location, design, construction, and ca-
pacity of a cooling water intake struc-
ture or monitoring requirements at a
new offshore oil and gas extraction fa-
cility that the Director deems are rea-
sonably necessary to comply with any
provision of federal or state law, in-
cluding compliance with applicable
state water quality standards (includ-

ing designated wuses, criteria, and
antidegradation requirements).
§125.135 May alternative require-

ments be authorized?

(a) Any interested person may re-
quest that alternative requirements
less stringent than those specified in
§125.134(a) through (d) be imposed in
the permit. The Director may establish
alternative requirements less stringent
than the requirements of §125.134(a)
through (d) only if:

(1) There is an applicable require-
ment under §125.134(a) through (d);
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(2) The Director determines that data
specific to the facility indicate that
compliance with the requirement at
issue would result in compliance costs
wholly out of proportion to the costs
EPA considered in establishing the re-
quirement at issue or would result in
significant adverse impacts on local
water resources other than impinge-
ment or entrainment, or significant ad-
verse impacts on energy markets;

(3) The alternative requirement re-
quested is no less stringent than justi-
fied by the wholly out of proportion
cost or the significant adverse impacts
on local water resources other than im-
pingement or entrainment, or signifi-
cant adverse impacts on energy mar-
kets; and

(4) The alternative requirement will
ensure compliance with other applica-
ble provisions of the Clean Water Act
and any applicable requirement of fed-
eral or state law.

(b) The burden is on the person re-
questing the alternative requirement
to demonstrate that alternative re-
quirements should be authorized.

§125.136 As an owner or operator of a
new offshore oil and gas extraction
facility, what must I collect and
submit when I apply for my new or
reissued NPDES permit?

(a)(1) As an owner or operator of a
new offshore oil and gas extraction fa-
cility, you must submit to the Director
a statement that you intend to comply
with either:

(i) The Track I requirements for new
offshore oil and gas extraction facili-
ties in §125.134(b); or

(ii) If you are a fixed facility, you
may choose to comply with the Track
II requirements in §125.134(c).

(2) You must also submit the applica-
tion information required by 40 CFR
122.21(r) and the information required
in either paragraph (b) of this section
for Track I or, if you are a fixed facil-
ity that chooses to comply under
Track II, paragraph (c) of this section
when you apply for a new or reissued
NPDES permit in accordance with 40
CFR 122.21.

(b) Track I application requirements.
To demonstrate compliance with Track
I requirements in §125.134(b), you must
collect and submit to the Director the
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information in  paragraphs
through (3) of this section.

(1) Velocity information. You must
submit the following information to
the Director to demonstrate that you
are complying with the requirement to
meet a maximum through-screen de-
sign intake velocity of no more than
0.5 ft/s at each cooling water intake
structure as required in §125.134(b)(2):

(i) A narrative description of the de-
sign, structure, equipment, and oper-
ation used to meet the velocity re-
quirement; and

(ii) Design calculations showing that
the velocity requirement will be met at
minimum ambient source water sur-
face elevations (based on best profes-
sional judgment using available
hydrological data) and maximum head
loss across the screens or other device.

(2) Source waterbody flow information.
If you are a fixed facility and your
cooling water intake structure is lo-
cated in an estuary or tidal river, you
must provide the mean low water tidal
excursion distance and any supporting
documentation and engineering cal-
culations to show that your cooling
water intake structure facility meets
the flow requirements in §125.134(b)(3).

(3) Design and Construction Technology
Plan. To comply with §125.134(b)(4) and/
or (b), if applicable, you must submit to
the Director the following information
in a Design and Construction Tech-
nology Plan:

(i) If the Director determines that ad-
ditional impingement requirements
should be included in your permit:

(A) Information to demonstrate
whether or not you meet the criteria in
§125.134(b)(4);

(B) Delineation of the hydraulic zone
of influence for your cooling water in-
take structure;

(ii) New offshore oil and gas extrac-
tion facilities required to install design
and construction technologies and/or
operational measures must develop a
plan explaining the technologies and
measures you have selected. (Examples
of appropriate technologies include,
but are not limited to, increased open-
ing to cooling water intake structure
to decrease design intake velocity,

(b))
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wedgewire screens, fixed screens, veloc-
ity caps, location of cooling water in-
take opening in waterbody, etc. Exam-
ples of appropriate operational meas-
ures include, but are not limited to,
seasonal shutdowns or reductions in
flow, continuous operations of screens,
etc.) The plan must contain the fol-
lowing information, if applicable:

(A) A narrative description of the de-
sign and operation of the design and
construction technologies, including
fish-handling and return systems, that
you will use to maximize the survival
of those species expected to be most
susceptible to impingement. Provide
species-specific information that dem-
onstrates the efficacy of the tech-
nology;

(B) To demonstrate compliance with
§125.134(b)(5), if applicable, a narrative
description of the design and operation
of the design and construction tech-
nologies that you will use to minimize
entrainment of those species expected
to be the most susceptible to entrain-
ment. Provide species-specific informa-
tion that demonstrates the efficacy of
the technology; and

(C) Design calculations, drawings,
and estimates to support the descrip-
tions provided in paragraphs
(b)(B)(ii1)(A) and (B) of this section.

(c) Application requirements for Track
II. If you are a fixed facility and have
chosen to comply with the require-
ments of Track II in §125.134(c) you
must collect and submit the following
information:

(1) Source waterbody flow information.
If your cooling water intake structure
is located in an estuary or tidal river,
you must provide the mean low water
tidal excursion distance and any sup-
porting documentation and engineering
calculations to show that your cooling
water intake structure facility meets
the flow requirements in §125.134(c)(2);

(2) Track II Comprehensive Demonstra-
tion Study. You must perform and sub-
mit the results of a Comprehensive
Demonstration Study (Study). This in-
formation is required to characterize
the source water baseline in the vicin-
ity of the cooling water intake struc-
ture(s), characterize operation of the
cooling water intake(s), and to confirm
that the technology(ies) proposed and/
or implemented at your cooling water
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intake structure reduce the impacts to
fish and shellfish to levels comparable
to those you would achieve were you to
implement the applicable requirements
in §125.134(b).

(i) To meet the ‘‘comparable level”
requirement, you must demonstrate
that:

(A) You have reduced impingement
mortality of all life stages of fish and
shellfish to 90 percent or greater of the
reduction that would be achieved
through the applicable requirements in
§125.134(b)(2); and

(B) If you are a facility without sea
chests, you have minimized entrain-
ment of entrainable life stages of fish
and shellfish to 90 percent or greater of
the reduction that would have been
achieved through the applicable re-
quirements in §125.134(b)(5);

(i1) You must develop and submit a
plan to the Director containing a pro-
posal for how information will be col-
lected to support the study. The plan
must include:

(A) A description of the proposed and/
or implemented technology(ies) to be
evaluated in the Study;

(B) A list and description of any his-
torical studies characterizing the phys-
ical and biological conditions in the vi-
cinity of the proposed or actual intakes
and their relevancy to the proposed
Study. If you propose to rely on exist-
ing source water body data, it must be
no more than 5 years old, you must
demonstrate that the existing data are
sufficient to develop a scientifically
valid estimate of potential impinge-
ment mortality and (if applicable) en-
trainment impacts, and provide docu-
mentation showing that the data were
collected using appropriate quality as-
surance/quality control procedures;

(C) Any public participation or con-
sultation with Federal or State agen-
cies undertaken in developing the plan;
and

(D) A sampling plan for data that
will be collected using actual field
studies in the source water body. The
sampling plan must document all
methods and quality assurance proce-
dures for sampling and data analysis.
The sampling and data analysis meth-
ods you propose must be appropriate
for a quantitative survey and based on
consideration of methods used in other
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studies performed in the source water
body. The sampling plan must include
a description of the study area (includ-
ing the area of influence of the cooling
water intake structure and at least 100
meters beyond); taxonomic identifica-
tion of the sampled or evaluated bio-
logical assemblages (including all life
stages of fish and shellfish); and sam-
pling and data analysis methods; and

(iii) You must submit documentation
of the results of the Study to the Di-
rector. Documentation of the results of
the Study must include:

(A) Source Water Biological Study. The
Source Water Biological Study must
include:

(I) A taxonomic identification and
characterization of aquatic biological
resources including: A summary of his-
torical and contemporary aquatic bio-
logical resources; determination and
description of the target populations of
concern (those species of fish and shell-
fish and all life stages that are most
susceptible to impingement and en-
trainment); and a description of the
abundance and temporal/spatial char-
acterization of the target populations
based on the collection of multiple
years of data to capture the seasonal
and daily activities (e.g., spawning,
feeding and water column migration)
of all life stages of fish and shellfish
found in the vicinity of the cooling
water intake structure;

(2) An identification of all threatened
or endangered species that might be
susceptible to impingement and en-
trainment by the proposed cooling
water intake structure(s); and

(3) A description of additional chem-
ical, water quality, and other anthro-

pogenic stresses on the source
waterbody.
(B) Ewaluation of potential cooling

water intake structure effects. This eval-
uation must include:

(I) Calculations of the reduction in
impingement mortality and, (if appli-
cable), entrainment of all life stages of
fish and shellfish that would need to be
achieved by the technologies you have
selected to implement to meet require-
ments under Track II. To do this, you
must determine the reduction in im-
pingement mortality and entrainment
that would be achieved by imple-
menting the requirements of

§125.136

§125.134(b)(2) and, for facilities without
sea chests, §125.134(b)(5) of Track I at
your site.

(2) An engineering estimate of effi-
cacy for the proposed and/or imple-
mented technologies used to minimize
impingement mortality and (if applica-
ble) entrainment of all life stages of
fish and shellfish and maximize sur-
vival of impinged life stages of fish and
shellfish. You must demonstrate that
the technologies reduce impingement
mortality and (if applicable) entrain-
ment of all life stages of fish and shell-
fish to a comparable level to that
which you would achieve were you to
implement the requirements in
§125.134(b)(2) and, for facilities without
sea chests, §125.134(b)(5) of Track I. The
efficacy projection must include a site-
specific evaluation of technology(ies)
suitability for reducing impingement
mortality and (if applicable) entrain-
ment based on the results of the Source
Water Biological Study in paragraph
(¢)(2)(iii)(A) of this section. Efficacy es-
timates may be determined based on
case studies that have been conducted
in the vicinity of the cooling water in-
take structure and/or site-specific
technology prototype studies.

(C) Verification monitoring plan. You
must include in the Study a plan to
conduct, at a minimum, two years of
monitoring to verify the full-scale per-
formance of the proposed or imple-
mented technologies and/or operational
measures. The verification study must
begin at the start of operations of the
cooling water intake structure and
continue for a sufficient period of time
to demonstrate that the facility is re-
ducing the level of impingement mor-
tality and (if applicable) entrainment
to the level documented in paragraph
(c)(2)(iii)(B) of this section. The plan
must describe the frequency of moni-
toring and the parameters to be mon-
itored. The Director will use the
verification monitoring to confirm
that you are meeting the level of im-
pingement mortality and entrainment
reduction required in §125.134(c), and
that the operation of the technology
has been optimized.
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§125.137 As an owner or operator of a
new offshore oil and gas extraction
facility, must I perform monitoring?

As an owner or operator of a new off-
shore oil and gas extraction facility,
you will be required to perform moni-
toring to demonstrate your compliance
with the requirements specified in
§125.134 or alternative requirements
under §125.135.

(a) Biological monitoring. (1)(i) Fixed
facilities without sea chests that
choose to comply with the Track I re-
quirements in §125.134(b)(1)(i) must
monitor for entrainment. These facili-
ties are not required to monitor for im-
pingement, unless the Director deter-
mines that the information would be
necessary to evaluate the need for or
compliance with additional require-
ments in accordance with §125.134(b)(4)
or more stringent requirements in ac-
cordance with §125.134(d).

(ii) Fixed facilities with sea chests
that choose to comply with Track I re-
quirements are not required to perform
biological monitoring unless the Direc-
tor determines that the information
would be necessary to evaluate the
need for or compliance with additional
requirements in accordance with
§125.134(b)(4) or more stringent require-
ments in accordance with §125.134(d).

(iii) Facilities that are not fixed fa-
cilities are not required to perform bio-
logical monitoring unless the Director
determines that the information would
be necessary to evaluate the need for
or compliance with additional require-
ments in accordance with §125.134(b)(4)
or more stringent requirements in ac-
cordance with §125.134(d).

(iv) Fixed facilities with sea chests
that choose to comply with Track II
requirements in accordance with
§125.134(c), must monitor for impinge-
ment only. Fixed facilities without sea
chests that choose to comply with
Track II requirements, must monitor
for both impingement and entrain-
ment.

(2) Monitoring must characterize the
impingement rates and (if applicable)
entrainment rates) of commercial, rec-
reational, and forage base fish and
shellfish species identified in the
Source Water Baseline Biological Char-
acterization data required by 40 CFR
122.21(r)(4), identified in the Com-

40 CFR Ch. | (7-1-23 Edition)

prehensive Demonstration Study re-
quired by §125.136(c)(2), or as specified
by the Director.

(3) The monitoring methods used
must be consistent with those used for
the Source Water Baseline Biological
Characterization data required in 40
CFR 122.21(r)(4), those used by the
Comprehensive Demonstration Study
required by §125.136(c)(2), or as speci-
fied by the Director. You must follow
the monitoring frequencies identified
below for at least two (2) years after
the initial permit issuance. After that
time, the Director may approve a re-
quest for less frequent sampling in the
remaining years of the permit term
and when the permit is reissued, if sup-
porting data show that less frequent
monitoring would still allow for the de-
tection of any seasonal variations in
the species and numbers of individuals
that are impinged or entrained.

(4) Impingement sampling. You must
collect samples to monitor impinge-
ment rates (simple enumeration) for
each species over a 24-hour period and
no less than once per month when the
cooling water intake structure is in op-
eration.

(5) Entrainment sampling. If your facil-
ity is subject to the requirements of
§125.134(b)(1)(i), or if your facility is
subject to §125.134(c) and is a fixed fa-
cility without a sea chest, you must
collect samples to monitor entrain-
ment rates (simple enumeration) for
each species over a 24-hour period and
no less than biweekly during the pri-
mary period of reproduction, larval re-
cruitment, and peak abundance identi-
fied during the Source Water Baseline
Biological Characterization required
by 40 CFR 122.21(r)(4) or the Com-
prehensive Demonstration Study re-
quired in §125.136(c)(2). You must col-
lect samples only when the cooling
water intake structure is in operation.

(b) Velocity monitoring. If your facility
uses a surface intake screen systems,
you must monitor head loss across the
screens and correlate the measured
value with the design intake velocity.
The head loss across the intake screen
must be measured at the minimum am-
bient source water surface elevation
(best professional judgment based on
available hydrological data). The max-
imum head loss across the screen for
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each cooling water intake structure
must be used to determine compliance
with the velocity requirement in
§125.134(b)(2). If your facility uses de-
vices other than surface intake
screens, you must monitor velocity at
the point of entry through the device.
You must monitor head loss or velocity
during initial facility startup, and
thereafter, at the frequency specified
in your NPDES permit, but no less
than once per quarter.

(c) Visual or remote inspections. You
must either conduct visual inspections
or employ remote monitoring devices
during the period the cooling water in-
take structure is in operation. You
must conduct visual inspections at
least weekly to ensure that any design
and construction technologies required
in §125.134(b)(4), (b)(5), (c), and/or (d)
are maintained and operated to ensure
that they will continue to function as
designed. Alternatively, you must in-
spect via remote monitoring devices to
ensure that the impingement and en-
trainment technologies are functioning
as designed.

§125.138 As an owner or operator of a
new offshore oil and gas extraction
facility, must I keep records and re-
port?

As an owner or operator of a new off-
shore oil and gas extraction facility
you are required to keep records and
report information and data to the Di-
rector as follows:

(a) You must keep records of all the
data used to complete the permit appli-
cation and show compliance with the
requirements, any supplemental infor-
mation developed under §125.136, and
any compliance monitoring data sub-
mitted under §125.137, for a period of at
least three (3) years from the date of
permit issuance. The Director may re-
quire that these records be kept for a
longer period.

(b) You must provide the following to
the Director in a yearly status report:

(1) For fixed facilities, biological
monitoring records for each cooling
water intake structure as required by
§125.137(a);

(2) Velocity and head loss monitoring
records for each cooling water intake
structure as required by §125.137(b);
and

§125.139

(3) Records of visual or remote in-
spections as required in §125.137(c).

§125.139 As the Director, what must I
do to comply with the requirements
of this subpart?

(a) Permit application. As the Direc-
tor, you must review materials sub-
mitted by the applicant under 40 CFR
122.21(r), §125.135, and §125.136 at the
time of the initial permit application
and before each permit renewal or
reissuance.

(1) After receiving the initial permit
application from the owner or operator
of a new offshore oil and gas extraction
facility, the Director must determine
applicable standards in §125.134 or
§125.135 to apply to the new offshore oil
and gas extraction facility. In addition,
the Director must review materials to
determine compliance with the appli-
cable standards.

(2) For each subsequent permit re-
newal, the Director must review the
application materials and monitoring
data to determine whether require-
ments, or additional requirements, for
design and construction technologies
or operational measures should be in-
cluded in the permit.

(3) For Track II facilities, the Direc-
tor may review the information collec-
tion proposal ©plan required by
§125.136(c)(2)(ii). The facility may ini-
tiate sampling and data collection ac-
tivities prior to receiving comment
from the Director.

(b) Permitting requirements. Section
316(b) requirements are implemented
for a facility through an NPDES per-
mit. As the Director, you must deter-
mine, based on the information sub-
mitted by the new offshore oil and gas
extraction facility in its permit appli-
cation, the appropriate requirements
and conditions to include in the permit
based on the track (Track I or Track
II), or alternative requirements in ac-
cordance with §125.135, the new off-
shore oil and gas extraction facility
has chosen to comply with. The fol-
lowing requirements must be included
in each permit:

(1) Cooling water intake structure re-
quirements. At a minimum, the permit
conditions must include the perform-
ance standards that implement the ap-
plicable requirements of §125.134(b)(2),
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(3), (4) and (5); §125.134(c)(1) and (2); or
§125.135.

(i) For a facility that chooses Track
I, you must review the Design and Con-
struction Technology Plan required in
§125.136(b)(3) to evaluate the suitability
and feasibility of the technology pro-
posed to minimize impingement mor-
tality and (if applicable) entrainment
of all life stages of fish and shellfish. In
the first permit issued, you must in-
clude a condition requiring the facility
to reduce impingement mortality and/
or entrainment commensurate with the
implementation of the technologies in
the permit. Under subsequent permits,
the Director must review the perform-
ance of the technologies implemented
and require additional or different de-
sign and construction technologies, if
needed to minimize impingement mor-
tality and/or entrainment of all life
stages of fish and shellfish. In addition,
you must consider whether more strin-
gent conditions are reasonably nec-
essary in accordance with §125.134(d).

(ii) For a fixed facility that chooses
Track II, you must review the informa-
tion submitted with the Comprehensive
Demonstration Study information re-
quired in §125.136(c)(2), evaluate the
suitability of the proposed design and
construction technology and/or oper-
ational measures to determine whether
they will reduce both impingement
mortality and/or entrainment of all life
stages of fish and shellfish to 90 per-
cent or greater of the reduction that
could be achieved through Track I. In
addition, you must review the
Verification  Monitoring Plan in
§125.136(¢c)(2)(1iii)(C) and require that
the proposed monitoring begin at the
start of operations of the cooling water
intake structure and continue for a
sufficient period of time to dem-
onstrate that the technologies and
operational measures meet the require-
ments in §125.134(c)(1). Under subse-
quent permits, the Director must re-
view the performance of the additional
and /or different technologies or meas-
ures used and determine that they re-
duce the level of adverse environ-
mental impact from the cooling water
intake structures to a comparable level
that the facility would achieve were it
to implement the requirements of

40 CFR Ch. | (7-1-23 Edition)

§125.134(b)(2)
§125.134(b)(5).

(iii) If a facility requests alternative
requirements in accordance with
§125.135, you must determine if data
specific to the facility meet the re-
quirements in §125.135(a) and include in
the permit requirements that are no
less stringent than justified by the
wholly out of proportion cost or the
significant adverse impacts on local
water resources other than impinge-
ment or entrainment, or significant ad-
verse impacts on energy markets.

(2) Monitoring conditions. At a min-
imum, the permit must require the per-
mittee to perform the monitoring re-
quired in §125.137. You may modify the
monitoring program when the permit
is reissued and during the term of the
permit based on changes in physical or
biological conditions in the vicinity of
the cooling water intake structure.
The Director may require continued
monitoring based on the results of
monitoring done pursuant to the
Verification  Monitoring Plan in
§125.136(c)(2)(1ii)(C).

(3) Record keeping and reporting. At a
minimum, the permit must require the
permittee to report and keep records as
required by §125.138.

and, if applicable,

PART 127—NPDES ELECTRONIC
REPORTING

Subpart A—General

Sec.
127.1 Purpose and scope.
127.2 Definitions.

Subpart B—Electronic Reporting of NPDES
Information From NPDES-Regulated Fa-
cilities

127.11 Types of data to be reported elec-
tronically by NPDES permittees, facili-
ties, and entities subject to this part [see
§127.1(a)].

127.12 Signature and certification standards
for electronic reporting.

127.13 Requirements regarding quality as-
surance and quality control.

127.14 Requirements regarding timeliness,
accuracy, completeness, and national
consistency.

127.15 Waivers from electronic reporting.

127.16 Implementation of electronic report-
ing requirements for NPDES permittees,
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